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VIRTUAL HEARING 
 

आदेशआदेशआदेशआदेश/ORDER 

 
PER DIVA SINGH 

The  present appeal  has  been f i led by  the  assessee  

where in the  correctness  o f  the  order  dated 07 .10 .2019 of  

CIT(A ) -1  Chandigarh perta in ing  to  2011-12 assessment  year  

i s  assai led on the  fo l lowing grounds  

1.  That on the facts, circumstances and legal position of the case, the 
Worthy CIT(A) in Appeal No. 744/2013-14 dated 07.10.2019 has erred in 
passing that order in contravention of the provisions of Section 250(6) of the 
Income Tax Act, 1961. 

2. That on the facts, circumstances and legal position of the case, the Worthy 
CIT(A) has erred in confirming the action of Ld. AO wherein he made addition 
of Rs. 2,00,00,000/-on account of recovery of cash from debtors by merely 
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relying on the statement during survey action and totally ignoring the 
retraction and submissions filed. 

3. That on the facts, circumstances and legal position of the case, the Worthy 
CIT(A) has erred in confirming the action of Ld. AO wherein he made addition 
of Rs. 2,40,00,000/- on account of alleged unrecorded excess stock by merely 
relying on the statement during survey action and ignoring the retraction 
&submissions filed. 

4. That on the facts, circumstances and legal position of the case, the Worthy 
CIT(A) has erred in confirming the action of Ld. AO wherein he made addition 
of Rs. 35,70,000/- on account of alleged unrecorded wages and salaries by 
merely relying on the statement during survey action and ignoring the 
retraction &submissions filed. 

5. 5.That on the facts, circumstances and legal position of the case, the Worthy CIT(A) 
has erred in confirming the action of Ld. AO wherein he made addition of Rs. 
24,30,000/- on account of alleged unrecorded expenses comprising of cutting oil and 
diesel oil by merely relying on the statement during survey action and ignoring the 
retraction &submissions filed. 

6. That   the   appellant   craves   leave   for   any   addition,   deletion   or amendment 
in the grounds of appeal on or before the disposal of the same  

2. The  re levant  facts  o f  the  case  are  that  the  assessee  who 

i s  stated  to  be  in  the  bus iness  of  manufactur ing  o f  

automobi le  par ts ,  t ractor  par ts  and spring  washers was 

subjected to  survey  u/s 133A at  i ts  business premises  on 

21.09.2010.   Dur ing  the  course  o f  survey  proceed ings  a t  the  

business  premises  o f  the  assessee  a t  p lo t  No P lo t  No.  181,  

Indl .  Area,  Phase- I I ,  Chandigarh and C-162,  Phase  8B,  

Industr ia l  Area ,  Mohal i  (Punjab)  certa in  d iscrepancies were  

not i ced  and confronted  to  the  assessee .   As  a  resul t  thereof ,  

the  assessee 's  C.M.D.  surrendered  Rs.  5  Cr under  the  

fo l lowing heads :  

 a.       Cash recovery from Sundry Debtors                  Rs. 2.00 Cr. 

b.       Expenses incurred out of undisclosed sources       Rs. 0.60 Cr. 

c.       Excess in stock as per physical verification           Rs. 2.40 Cr. 
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3. Howeve r,  a t  the t ime  o f  f i l ing  o f  the  re turn f i led on  

30.09.2011,  the  assessee  d id not  honour the  surrender  

made .  The  Assess ing  Of f icer ,  accord ingly,  con fronted th is  

lapse  to  the  assessee .   The assessee  re ly ing  on  de tai led 

ob ject ions f i led submitted that  the  surrender  was  made  

incorrect l y  on  mistaken facts  and ev idences  confronted  at  

the  t ime  of  survey .   The  AO recording  these  object ions in  the  

assessment  order  proceeded to  make  the  add it ions  as  per  the  

surrender  le t ter .   Recording  the  objec t ions re fu t ing  the  

a l legat ions o f  cash recovered  from sundry  debtors  in  para 

2 .1  page  2.4;  excess  stock  found as  per  phys ical  ve r i f ica t ion,  

in  para 2.2 pages  4-9 o f  h is  order ;  expenses  incurred f rom 

undisc losed  sources  in  para 2.3 pages  9-13  ul t imate ly   

re jected  the  c la im re ly ing on the  statements  o f  the  workers  

Shr i  Narendra S ingh and Shr i  Suni l  Kumar and most  

important ly  the “voluntary”  surrender  made  by Mr.  Satwant 

S ingh Harish the  CMD at  the  t ime  o f  survey .  The  explanat ion 

was treated as on af te rthought .  According ly  he  made  the  

addi t ion  o f  the  sa id amount to  the  re turned income of  the  

assessee .  

4 .  The  assessee  carried  th is  issue  in  appea l  be fore  the  

F irs t  Appe l la te  Author ity  who considering  these  submissions 
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apar t  f rom some fur ther  suppor t ing arguments  on facts  were  

more  or  less  a  repet i t ion o f  the  or ig inal  submiss ions made  

be fore  the  AO.   Consider ing  these  the  CIT(A )  re jected the  

assessee 's  explanat ions and the  addi t ions  made by  the  AO 

were  con f i rmed.   Aggr ieved  by  this ,  the  assessee  is  in  appeal  

be fore  the  ITAT.   

5 .  The  ld.  AR re fer r ing  to  the  fact  that  the  assessee  was 

subjected to  the  survey  u/s  133A on 21.09 .2010 invi ted 

spec i f i c  at tent ion to  para  1.1  o f  assessment  order  to  

h ighl ight  that  the  fact  that  the  assessee  fu l ly  par t ic ipated in  

the  assessment  proceedings  be fore  the  AO.   Rely ing  on  the  

sa id para,  i t  was h is  submission  that  a l l  the  re levant  deta i ls  

and facts  in  the  repl ies  made  to  the  quer ies  ra ised  a long 

with  support ing  documents were  made  ava i lab le  to  the  AO at  

the  f irst  instance .   Thus ,  i t  was his  submiss ion that  the  

surrender  in i t ia l ly  made  in  good fa i th  be l iev ing that  facts  as  

confronted  were  correct  was re tracted  when the  assessee  

examined the  comple te  and correct  facts  always avai lable  on 

record  at  the  t ime  of  the  Survey  i tse l f  which were  not  

proper ly  confronted by the  survey  team to  the  Director .  

At tent ion was inv ited to  paper  book pages  396-399.  

6 .  The  record  o f  the  survey  team i t  was submitted was 

made  ava i lable to  the  assessee  v ide  th is  le t ter  dated 
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28/05/2011.  On examining  the  a l leged d iscrepancies  leading  

to  the  surrender ,  i t  was submit ted,  i t  was not iced that  in  

fact  the  surrender  was made  on incorrect  facts.   The  de tai led 

shortcomings in the  calculat ions of  the  quant it ies  and the ir  

va lues  seen to  be  adhoc est imates  wi th  many mistakes  in  

ident i f icat ion in  qual i ty  and value  were  not iced and a f ter  

ge tt ing  the  fac ts  conf i rmed were  pointed  out .  At tent ion was 

invi ted  to  the  respect i ve  orders  o f  the  authori t ies  be low and 

the  Paper  Book pages 40-42 and 43-50 in  respect  o f  debtors  

Reconci l ia t ion  and mult iple  mistakes  on facts and law. 

7 .  Re l iance  was a lso  p laced  on the  pages  51 to  56 

demonstrat ing  that  surrender  on  account  of  stock in  hand 

was a lso  based  on mistaken be l ie f  o f  facts  and law.  Detai led 

ca lculat ion chal leng ing va luat ion  adopted for  f in ished  s tock 

at  pages  57 to  61 of  the  pages made  avai lable  both  to  the  

A.O.  and the  CIT(A)  and now f i led  be fore  us was re fer red  to .  

8 .  S imi lar ly ,  re ferr ing  to  pages 62-70 demonstrat ing  

incorrect  facts  which led  to  “extract ion o f  surrender”  for  

d iese l  and cut t ing  o i l  and a l legat ion of  expenses  of  Salar ies  

and Wages  read wi th  pages  71-75 and 76-82 of  the  Paper  

Book,  the  arguments  o f  mistaken be l ie f  on facts  and law and 

incorrect  facts confronted by  the  Survey  team were  re l ied 

upon.  
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9. I t  was vehemently  re i terated  that  only  on rece iv ing the  

ca lculat ion  sheets  shown to  h im at  the  t ime  of  survey  which 

were  subsequent ly  on  request  made avai lable  that  these  

many mistakes  were  not iced  and hence  surrender  made  was 

re t racted.   

10.  The  assess ing  of f ice r  and the  Ld .CIT(A )  i t  was argued 

have  just  re l ied on  the  statement  of  surrender  and have  not  

shown any  o f  the  mistakes  pointed out  to  be  incorrect .  For  

ready  re ference ,  the  spec i f ic  para of  the  assessment  order  

re l ied  upon demonstrat ing  that  fu l l  part i c ipat ion in  the  

assessment  proceed ings  as  not iced  by  the  A.O.  h imsel f ,  

which was re l ied upon be fore  the  CIT(A )  a lso  was h ighl ighted 

so  as  to  argue  that  i t  wou ld  show the  leve l  o f  met iculous 

part ic ipat ion of  the  assessee  be fore  AO. The  re levant  extract  

f rom the  assessment  order  heavi ly  re l ied  upon is  reproduced  

he reunder :  

“1.1  Sh. Rajeev Singhi, CA, Counsel of the assessee attended the 
assessment proceedings from time to time as per noting sheet 
entries with whom the case was discussed. The desired details in 
this regard were called for and are placed on record. Books of a/c 
were produced and were test checked. The Assessee is in the 
business of manufacturing of Automobile Parts, Tractor Parts and 
Spring washers.” 

 
11.   Inv i t ing  fur ther  a ttent ion to  the  assessment  order ,  i t  

was submit ted that  the  reasons for  not  adher ing to  the  



ITA-1616/CHD/2019 

A.Y. 2011-12 

Page 7 of 84 

 

surrender  made on each of  these  counts  were  e laborate ly  

expla ined  and spe l led  out in  factual  deta i ls  be fore  the  A.O.  

and have  large ly  been  extracted in  the  order  by  h im.  These  

have  not  been shown to  be  incorrec t .  The  arguments in  

respect  o f  each o f  the  addi t ion  made,  i t  was submitted,  

remain  more  or  less  ident ica l  be fore  the  CIT(A ) .   The  said 

author i ty  a lso  d id not  po int  out  to  any mistake  in  the  

submissions and sustained  the  addi t ion re ly ing  on the  le t ter  

o f  surrender  made  on mistakes .   

12.   Though plac ing re l iance  thereon for  the  sake  of  

completeness ,  he  submit ted  that  he  would sum up the  

arguments  on  facts  ground-wise .  The  facts  for chal leng ing  

the  addi t ion in  ground No.  2,  i t  was submit ted  are  extrac ted 

in  para 2 .1  page  2  of  the  assessment  order .   These  a lso 

expla ined  the  reason for  re t ract ion.   The  submissions dated 

10.12.2013 in response to  quest ionnai re e tc .  dated 

27.08.2013 is  extracted .  Carry ing  us  through the  sa id  reply,  

i t  was submit ted that  submiss ions qua the  al leged  excess  

s tock found in rep l ies  dated 26.12.2013 and 30.12 .2013 

extracted in  para  2.2  a t  pages  4 to  9  o f  the  assessment  order  

are  be ing heav i ly  re l ied upon.    

12.1    The  submiss ions wi th  respect  to  Ground No.  3  in  

suppor t  o f  the  re tract ion as  advanced be fore  the  A.O.  i t  was 



ITA-1616/CHD/2019 

A.Y. 2011-12 

Page 8 of 84 

 

submit ted has been  reproduced in  pages  8  onward of  the  

assessment  order.  The  A.O.  has  extracted  the  reply  dated 

30.12.2013.  

12.2    The  remain ing  addi t ions  const i tut ing  o f  a l leged 

expenses  incurred  out  o f  undisc losed sources ag i tated  v ide  

Ground No.  5  i t  was submitted are  extracted in   para  2.3 

(page  9 to  12)of  the  assessment  order.  

12.3  For  add i t ion  chal lenged  on account o f  a l leged 

unrecorded  wages  and sa lar ies agi ta ted  v ide  Ground No.  4  

a ttent ion was inv i ted to  submiss ions recorded  at  pages 12  to 

13 o f  the  assessment  order .  

13.  Carrying  the  Bench through these  deta i led  submissions,  

i t  was argued that  these  have  been re jected by  the  AO 

without controvert ing  any  of  the  shortcomings po inted out.  

The  detai led  explanat ion based on  the  evidences  has been 

d iscarded as  an e laborate  af ter  thought.  Rel iance  by  the  AO 

was bl indly  p laced  upon the  surrender  of  the  CMD Mr.  

Satwan t S ingh Har ish  wh ich i t  has   been  e laborate ly  

expla ined be fore  the  CIT(A )  to  be  on mult ip le  mis taken be l ie f  

on facts  and law.   These  submiss ions on  facts  and ev idences  

are  not  controver ted .  
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14.   The  Ld .  AR carrying the  Bench through h is  

s tatement/surrender  recorded at  page  83 –  97  of  paper  book 

drew spec i f ic  at tent ion to  Quest ion no .  5  at  page  85 where in 

sa id Director  in response to  the  quest ion ra ised  at  the  outset  

has  stated  that  he  is  just  re turning  f rom of f ic ia l  tour  of  

Chennai  to  Chandigarh/Mohal i  a f ter  four  days .   Re ferr ing  to  

th is  undisputed fac t  on  record ,  i t  was argued that  the   

poss ib le  con fus ion and worry  on account  o f  survey  act ion of  

the  department  can be  wel l  understood and i t  is  th is   f rame 

o f  mind of  a  confusion occur ing  in  the  Director  re turning  

f rom work t ravel  ar r i v ing  some t ime  in  the  late  hours  when 

whatever  informat ion is  conveyed by the  Survey team is  

taken to  be  t rue  facts .  The  depar tment ’s  repeated Guide l ines  

avai lable  in  the  form o f  Ci rculars ,  Not i f icat ion,  repeated ly  

h ighl ight ing  advis ing and emphasiz ing  that  dur ing  the  survey  

e tc .  surrender  should not  be  extracted from the  assessee 's  

and instead e f for ts  should  be  made  by  the  Survey  Team to 

d iscover  facts  and evidences ,  i t  was submit ted ,  has been 

g iven a  complete  go-by.  The  Quest ion No.  6  put  to  the  

Director  @ page  86  of  the  Paper  Book would show that  

Company Accounts  were  known to company Accountant  Shr i  

Kamal  Mehta .   I t  was  argued that  a  lo t  o f  i r re levant  

ques t ions were  asked and abrupt ly  in  Quest ion 17 and 19 

where  the  Director  responds,  “…it  i s  poss ib le  may not  be  
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entered…….ESI ,  PF duly  paid” ;  “may be  ver i f ied f rom record”  

leading abrupt ly  to  asser t ions made  in  Q.21,  Q.  22,  Q.  23 

where  the  Director  says  “c ler ica l  mistakes” .   Re ly ing  on th is  

surrender ,  the Tax author i t ies  choos ing to  ignore  the  

de ta i led  submiss ions based  on  evidences,  wh ich  were  made  

avai lable  and were  re l ied  upon by  the  department  i tse l f  

repeated ly  shied f rom the  responsib i l i ty  to  address  the  

shortcomings and instead  chose  to  b l indly re ly  on the  so  

ca l led  voluntary surrender .  Reading  f rom the  record,  i t  was 

argued that  the  evidences to  support  the  incorrect  surrender   

have  been repeatedly  d iscarded  wi thout  rebutt ing  them to  be  

unre l iable .  The  de tai led ca lcu lat ions,  mistakes,  in-

cons is tenc ies ,  rough es t imates and arb i t rary conc lusions 

which formed the  bas is  o f  the  surrender  has  repeatedly been 

le f t  unaddressed by the  Revenue.   

15.  The  sta temen t o f  Mr .  Narendera S ingh  ( Paper  Book page  

no .  106-107)  the  packing supervisor  is  ignored and bl ind 

re l iance  is  p laced on  i t  because  he  had s igned the  

documents.   The  sa id person,  i t  was submit ted,  had no 

knowledge  apart  f rom his  own area  o f  expert i se i .e .  packing  

and hence,  he  was in  no  way a  competent  person to  comment  

upon the  qual i ty ,  quant i ty  or va lue  o f  the  s tock.    

16.  Simi lar ly ,  s ta tement of  Mr .  Suni l  Kumar  the  junior  most  

Accountant  aged  about  24 years  has  a lso  been re l ied  upon 
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bl indly  (Paper  Book page  98-100).  The  fac t  that  he  h imse l f  

accepts  that  he was handl ing  only  recording  o f  purchases  

e tc .  in  journals  and thus cannot  be  expec ted  to  be  

conversant  wi th the  leve l  o f  cred ib i l i ty  g iven to  h im it  was 

submit ted  was complete ly  ignored .   Spec i f i c  attent ion to  

answers in  response to  Q.No.  1,  2 ,  4 ,  6  & 7 was inv i ted to  

substant ia te  these  facts  where  he  c lear ly  records ,  “ I  cannot  

ver if y  i t  f rom my books of  accounts as  th is  is  no t avai lable  in  

my computer” .  

17.   Carrying  us  through the  submissions o f  these  two 

employees of  the  assessee  on whom re l iance  has  been p laced 

by  the  department i t  was pointed out that  the  Accountant  

was drawing a  meager  sa lary  o f  Rs .  5 ,000/-  which would 

show his  competence  and at  that  re levant  point  o f  t ime .   I t  

was argued that  even a  domest ic  worker  was drawing  more  

sa lary  than him.   Thus his  capab i l i ty  and core  s t rength  on 

his  subject ,  i t  was argued can be  wel l  understood,  he  was 

just  employed  as  a  new person  about  a  year  and a  hal f  ago.  

The  survey  team choos ing  to  re ly  on the  statement  o f  these  

two peop le  who were  ne i ther  qua l i f ied to  comment  on the  

i ssues  nor  aware  of  fac ts  and the  Di rector  who  had just  

re turned from Chennai  a fte r  an  absence  o f  4  days  not  

conversant  wi th the  day to  day  running of  the  bus iness,  

hence  complete ly  i gnorant  o f  the  al leged shor tcomings 
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not iced by  the  Survey Team having  no  access to  legal  he lp  or  

any expert  adv ice  b l indly  accepted and trusted  the  

correctness of  the  Survey team’s  vers ion of  facts .   However ,  

once  i t  was seen wi th  the  he lp  of  responsib le  staf f  and 

accountants ,  i t  was evident that  facts were  wrongly  

presented to  the  Director  the  surrender  in  these  

c i rcumstances,  i t  was  argued cannot  be  permi tted  to  be  g iven 

a  greater  precedence over  and above  the  i r re futable  

ev idences  o f  ca lculat ion mistakes,  arbi trary  est imates  and 

mis -apprec ia t ion o f  facts  e tc.  The  onus i t  was submitted  was 

on the  Revenue to  show that  s t i l l  surrender  was to  be  

honored.  The  AO,  i t  was submitted,  fa i led to  rebut  these  

ev idences  and the  submissions thereon  at  the  assessment  

s tage  and again at  the  stage  o f  Remand by  the  CIT(A) .       

18.  The  i ssue,  i t  was submitted ,  was carr ied in  appeal  

be fore  the  Fi rs t  Appe l late  Authori ty  be fore whom the  

assessee  aga in  repeated  the  facts  as argued be fore  the  AO.   

I t  was submit ted ,  that  i t  is  an undisputed fact  that  the  

assessee 's  books were  incomplete  a t  the  t ime  of  survey .   I t  is  

further  a  fact  that  no  de fects  in  the  books of  account  during  

the  assessment  proceedings  had been po inted  out  by  the  AO.   

The  depar tment i t  was  submit ted  is  mere ly  repeat ing  and 

suppor t ing  i ts  case  based  on the  surrender  made admi tted ly  
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on incorrect  facts.   Attent ion  was inv i ted to  the  fact  argued 

and recorded  in  the  impugned order that  the  assessee  mainly  

deals  w i th large companies  l ike  Hero  Honda (Now Hero  Moto 

Corp. ) ,  Honda Motor  Cyc les  and Scooters  (P )  Ltd.  

In ternat iona l  Tractors.  Swaraj  Mazda,  V.E.  Commercia ls ,  

Premier  Indo P last  (P )  Ltd.  Swaraj  Engines,  Mahindra  and 

Mahindra Ltd.  e tc .  I t  has  been argued that  there  is  long  l ist  

o f  such reputed  customers  l ike  th is .  The  sa les  made to  these  

establ ished  companies ,  i t  was submit ted,  has  a lways been 

complete ly  through cheques.  The  assessee  deals in  exc isable  

commodit ies.   The  record  is  avai lable  and has been seen by  

the  AO.  The  books of  account   have  been accepted .   These  

submission on fac ts  made be fore  the  AO has  been repeated 

be fore  the  CIT(A )  a lso.  I t  has  been argued that  there  cannot  

be  any quest ion of  sa les  w ithout  b i l ls .  Re fer r ing  to  the  

respect i ve  orders ,  i t  was  argued that  no  such instance  of  any 

var iat ion has been  po inted  out  e i ther  by  the  survey  team or  

by  the  A .O. or  the  CIT(A ) .  The  assessee 's  accounts  for  the  

year  end ing 31 .03.2010 i t  was submitted  were  audi ted.  I t  

was re- i te rated that  no de fect  has  been po inted  out,  there in.  

These  have  been examined by  the  A.O.  a t  the assessment 

s tage  or  thereafter .   The  surrender ,  i t  was submitted,  has  

repeated ly  been shown to  have  been made  on  account  of  

mis taken fac ts  and c ircumstances  where  the  assessee  b l ind ly  
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be l ieved the  depar tment ’s  vers ion  that  there  were  mistakes.   

I t  was argued that  infact  there  was no  mistake.  However ,  

this  fact ,  i t  was submit ted  was real i zed la ter  on  when the  

assessee  sat  down to  examine  the  basis  o f  the  survey  team’s  

case  a longwi th a l l  the  records  inc luding  the  b i l ls  ra ised  and 

payments  made etc.  Re ly ing  on  the  wr it ten submissions 

extracted  in  the  impugned order  i tse l f ,  reading again  from 

the  assessment  order  page  3 which i t  was submit ted  which 

had been repeated  be fore  the  CIT(A )  a lso ,  i t  was h ighl ighted 

that  the  assessee  has  argued that  i t  was also  rea l ized tha t  i f  

the  sur render  was accepted,  i t  wi l l  resul t  in  f als if i cat ion  of  

books of  accounts of  the  assessee .  The  assessee  real ized that  

in  case  the  sur render  is  no t  re trac ted  then  the  Sundry Debto rs  

amount  wi l l  have  to  brought down  to  Rs.4 ,71 ,18 ,000/-  as on  

31.03.2010 by fa lse ly  issuing  cash rece ip ts  f rom some of  the  

debtors .  The  assessee  not iced that  i t  was not possible  to  do  

so  as none  of  the  debtors  of  the  assessee  ever  pay assessee  

in  cash .  No  v io lat ion has been  po inted  e i ther  by  the  Survey  

team or  by  the tax  author it ies  t i l l  date .  I t  was submitted 

that  i t  has  been  argued be fore  the  tax  authori t ies  that  the  

assessee  has  a l l  a long fo l lowed the  po l icy  o f  never  making or  

rece iv ing  cash payments  as  i t  i s  not  permit ted under  Income 

Tax Act .  I t  was submit ted that  the  assessee  has repeated ly  

argued be fore  the  tax  authori t ies  that  in  case  the  books of  
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account  of  the  assessee  are  proper ly  ana lyzed  i t  can  be  

found that  none of  the  debtors  have  ever  made  any cash 

payment to  the assessee .   The tax  authori t ies have  never  

re fu ted th is  fact .  

19 .  I t  was  submitted ,  that  the  assessee  has g iven  i ts  

de ta i led  submiss ions repeatedly on record and t i l l  date  the  

Department  has  not  po inted out  what  was the  exac t  

d i f ference  in  the  books o f  account  and balance  sheet  and no 

l is t  o f  debtor  was prepared  or  re ferred to  e i ther by  the  A.O.  

or  the  CIT(A )  where  th is  d i f fe rence  can  be  said to  have  been 

found out.  The assessee ,  i t  was submit ted,  had obta ined 

copies  o f  the  documents  taken  by  the  search of f ic ia ls  

somet ime  in  the  end o f  May,  2011 and no such l is t  was  made  

avai lable  or  prov ided to  the  assessee  or  re fe rred  to  by  the  

Revenue  t i l l  date  desp i te  the  overwhelming ev idences  on 

record  to  suppor t  the  c la im that  on  each o f  the  counts  the  

surrender  was incorrect  and retract ion was just i f ied.  No 

de ta i led  l i st  o f  debtors  in  which  di f ference  in  amount  as  per  

ba lance  sheet  as  on 31.03.2010 and books of  account for  the  

year  end ing  March 31,  2010 has been re ferred  to  by  e i ther  

the  A.O.  or  the CIT(A ) .  Mere  surrender  is  re l ied upon.  The  

assessee ,  i t  was argued,  has carr ied a  detai led exerc ise  o f  

reconc i l ing each and every  debtor .  Reconci l ia t ion statement  
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i s  enc losed.  He argues that  there  are  some d i f ferences but  

these  di f ferences ,  i t  was submitted,  are  what we would f ind 

in  any normal  bus iness .  These  submissions be ing  advanced,  

i t  was s ta ted have  been recorded in  the  respect ive  orders  and 

are  not  f resh arguments .  Referr ing  to  the  record,  i t  was 

submit ted that  the  assessee  repeated  his  argument  that  

d i f ferences  many a  t imes are  on  account  o f  var ious normal  

rout ine  nature  e .g .  the  assessee  sent  the  mater ia l  in  the  las t  

week  o f  March 2010 but  the  same was rece ived by  the  party  

a fte r  31 s t  March,  2010.  Thus,  the  assessee  debi ted the  

amount  be fore  31.03.2010 and the  debtor  cred i ted assessee 's  

a/c  af te r  31.03.2010.  S imi lar ly  in  some o f  the  cases  the  

assessee  d ispatched the  cheque on or  be fore  31.03 .2010 but  

the  company rece ived the  same a fte r  31.03.2010.  In  some of  

the  cases  the  debtor/ customer deducted  some amount  on 

account  o f  de fect  in  mater ia l  or  in fe r ior  qual i ty  or  even 

re jected  the  mater ia l  but  the  assessee  company has not  

accepted the  c la im o f  the  debtor.  I t  was submitted  that  there  

are  instances  where  a  debtor  has  two or  three  d i f ferent  

un its .  The  payment  rece ived from one  uni t  was credi ted to  

the  other  uni t  o f  the  same  company.  These  d i f ferences  get  

reconc i led/ se tt led af ter  the  necessary  entries  are  passed  in  

subsequent  years  at  both  ends but these  type  of  d i f ferences  

are  normal  rout ine  events  and the ir  existence ,  i t  was 
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submit ted,  does not  fa l s i fy  the  ba lance  shee t  or  the  books of  

account.   Hence,  they  cannot  be  the  bas is  for  the  surrender .  

These  k inds o f  d i f fe rences  i t  was submit ted do  not  reduce  

the  amount  f rom Sundry Debtors.  

20.   Reading  f rom the  submiss ion  extracted in  the  impugned 

order,  i t  was submit ted,  that  the  assessee  has carr ied 

de ta i led  exercise  and has reconc i led  a l l  the  debtors .  The  

assessee  in  order  to  cross  check  and ver i fy  whether  the  

surrender  made was  correct  on facts  or  not  could  only  

sat i s fy  h imse l f  a f ter  cross  checking  the  fac ts  f rom the  

debtors .   Hav ing  sat is f ied h imsel f  on  the  correct  factual  

posi t i on.  Reconci l ia t ion  s ta tements  prepared were  made  

avai lable  to  the tax  author i t ies .  These  have  been prepared 

a fte r  f o l low up f rom the  part ies  about  the  State  o f  a f fa i rs  

and a l l  these  de tai l s/Reconci l iat ion have  been p laced on 

record  be fore  the  Revenue  to just i fy  the  correctness  o f  

assessee 's  c la im.  None  of  these have  been rebutted at  any 

s tage  by  the  department .  I t  was submit ted that  a  reading  o f  

the  wr it ten submiss ions extracted  in the  orders  would show 

that  the  assessee  has  argued that  the  books correct l y  re f lec t  

the  posi t ion  of  the  assessee 's  sundry  debtors  as  on  31 

03.2010 and consequent ly  the  assessee  does  not  want  to  

fa l s i fy  his  books of  account by way of  surrender  o f  Rs.2.00 
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crores .  I t  has  been  repeatedly  p leaded that  accept ing  i t  as  a  

d i f ference  in  terms o f  the  surrender  would lead  to  many 

pract ica l  di f f icu l t ies  as  f ic t i t ious payments  wi l l  have  to  be  

created  and adjusted  e tc .  The  surrender  made on incorrect  

facts,  i t  was  submitted,  could not  be  honoured because of  

these  many  pract i ca l  d i f f icu lt ies .  The  assessee  i t  was 

submit ted,  had enc losed be fore  the  CIT(A )  s tatement of  

account  as  on 31 .03 .2010 rece ived f rom debtors  along with 

copy of  account  o f  each  debtor  appearing  in  assessee 's  books 

o f  account  and reconci l iat ion  s ta tement  exp la in ing  the  

nature  o f  d i f ference  and reasons thereof .  These  are  avai lable  

a t  Paper  Book pages  282 to  299 also .  The  mistakes  

inaccuracies  as per  the  department ’s  Survey  team’s  vers ion 

o f  best  wi thout pre jud ice  to  the  main  arguments ,  i t  was 

submit ted,  a lso show that  they  are  a lso ful l  o f  many 

mis takes .   Paper  Book page  404 and 405 was re fe rred to .  

21.    Maintaining the  s tand o f  mistaken facts which 

argument  on facts  would address  ground No.  3  a t tent ion 

again  was  invi ted to  the  assessment  order  and the  impugned 

order.   

22.  Invi t ing  a ttent ion to  page  4  of  the  assessment  order ,  i t  

was submitted ,  that  the  assessee  address ing  the  wide  range  

o f  auto  components  manufactured  ranging  in  s ize  f rom 4mm 
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to  any s ize/th ickness and diameter  we ighing  f rom 1 gm to 50 

gm i t  was  submitted  that  a l l  these  were  lumped toge ther  by  

the  Survey  team and weighed arbi t rari ly ,  va lues  app l ied 

again  arbi t rari ly  based  on the  est imated  weight  wi thout 

ident i f y ing  the  indiv idual  component  was done.  At tent ion 

was inv i ted  to  the  submiss ion  be fore  the  A.O.  and the  

Ld.CIT(A )  S l .  No  13 Cop ies  o f  s tock statement prov ided  by  

the  department to  the  appe l lant  (Chandigarh Uni t )  Paper  

book page  108-117)  S l .No .  14  Copy of  de ta i led ca lcu lat ion of  

overva luat ion adopted  by  the  department  in  calculat ing  

f in ished stock  (Chandigarh  Unit )  Paper  Book page  118-123;  

S l .  No.15  Copies  o f  suppor t ing  b i l ls  to  substant ia te  the  

overva luat ion of  f in ished stock done by  the  department at  

Chandigarh Unit  Paper  Book page  124-149;  Sl .  No .16  Copies  

o f  s tock sta tement  provided by the  department to  the  

appe l lant  (Mohal i  Uni t )  Paper  Book page  150-193;  S l .  No .  17 

Copies  o f  support ing  b i l ls  to  substant ia te  the  overvaluat ion 

o f  goods for  inspect ion  done  by  the  department  at  Mohal i  

Uni t ,  Paper  Book page  194-206;  Sl .  No .  18  Copies  o f  

suppor t ing  bi l l s  to  substant iate  the  overvaluat ion of  raw 

mater ia l  done by  the  department  at  Mohal i  Unit ,  Paper  Book 

page  207-281 and wri t ten  submissions dated 16/04/2015 

be fore  CIT(A )  Paper  Book pages  282-299.  These  evidences  

and submiss ions demonstrated  that  arbit rary  and 
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unsustainable  in formation  was  shown to  the  Director .   The  

Director  be l iev ing  i t  to  be  correct  accepted them in good 

fa i th  and thus agreed to  surrender  ari s ing  on account of  

mental  con fus ion  and pressure .  These  obvious arbi trary  

ca lculat ions,  i t  was submitted,  have  no  sanct i ty .  The  tax 

author i t ies aware  o f  th is  keep  re ly ing  on  the  surrender  

made .   Re ferr ing to  the  Remand Report  a t  S l .  No.  20   Copy of  

remand repor t  o f  the  Ld .  AO dated  18.03 .2019 Paper  Book 

page  295-301. For  ready re ference  para 2 .1  o f  the  

assessment  order  a lso  reproduced in  page  2 of  the  impugned 

order  was read  out  a t  length .  Ti l l  date ,  i t  was  submitted,  the  

department  has  fa i led to  rebut these  evidences  showing that  

the  surrender  was made consider ing these  incorrect  and 

arbi trary ca lculat ions where  rough est imat ion in  weight  and 

va lue  were  patent ly  ev ident.  Re fer r ing  to  the  record  i t  was 

submit ted,  that  i t  has  been argued that  the  sheer  magnitude  

o f  the  exercise  required  only  to  we igh the  s tock  stated  to  

have  been undertaken phys ical ly  the  assessee  has argued 

requires  at least  71 hours  40  minutes.   Each coi l  to  p ick  up 

weigh would requ ire  th is  amount  o f  t ime.  Th is  asser t ion  i t  

was submit ted  has been made in  the  order  at  page  30 of  

CIT(A ) .  I t  has  a lso  been  argued that  even i f  for  a  moment  i t  

i s  conceded that  by  a superhuman e f fort  the  survey  team 

weighed i t  in  about  10  or  11 hours  then  where  d id  the  
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equipment or  gadgets used  to  carry  out  this  mammoth 

exercise  come f rom and used .  I t  was  submitted that  

pract ica l ly  w ith in  the  l imited hours  of  survey  o f  about  11  

hrs.  or  so  the  whole  exercise  was impossible .   The  fact  that  

there  were  d iscrepancies  in the  valuat ion has been argued.   

I t  was h is  submission that  actual ly  no meaningful  exerc ise  

was done.   The  surrender  was  on ly  made  when the  Director  

on his  arr iva l  a f ter  4  days ’  tour  o f  Chennai  was led  to  be l ieve  

that  the  survey  team had found discrepancies  in  s tock  

recorded.  The  Director  was led to  be l ieve  that  there  were  

mis takes  in  the  accounts  which he  understood  to  be  post ing  

and c le r i ca l  mistakes .   However,  when the   survey  team’s  

ca lculat ions and est imat ions were  made  avai lable  to  the  

assessee  then at  the  f i rs t  instance  i tse l f  i t  was seen that  

these  were  incorrec t .  They were  chal lenged  not  only  on the  

grounds o f  arb i trary  quant i f i ca t ion  but  a lso  on va luat ion  of  

f in ished goods.   The  rate  adopted  by  the  department,  i t  was 

submit ted,  was shown as  per record to  be  to ta l l y  imaginary  

and arbi trary.  These  facts  remain unrebutted.  No e f for t  to  

segregate  even the  major  i tems l ike  co i l s  e i ther  in  quant ity  

or  qual i ty  was made  le t  a lone  e f fort  to  match  i tem wi th the  

sa le  b i l ls  o f  the  assessee .   The  detai led exercise  done by the  

assessee  remains unrebutted.  The  depar tment,  i t  was 

submit ted,  has adopted s imple  average  method for  va luat ion  
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of  f in ished  goods  ly ing  loose  for  inspect ion at  C-162,  Phase-

I I ,  Mohal i .   The Survey  Team has p icked  up the  f i rs t  129 

i tems noted i ts  ra tes  wi thout  compar ing  i t  wi th the  Actual  

cost  o f  product ion.  The  actual  cost  o f  product ion  can be  

arri ved at  by deduct ing GP Marg in from the  sales  value  and 

sa les  value  could  have   been compared  wi th  f rom the  sales  

b i l ls  ava i lab le  w i th the  assessee .  Instead  o f  th is  i t  was 

argued the  Off ice r  chose  to  take  average  o f  f i rst  129 i tems 

out  o f  294 i tems  and then mult ip l ied  the  quant ity  wi th the  

average  rate  so  employed .  Therea f ter  he  d id  not  even bother  

to  wr i te  down in  narrat ion.  Th is ,  i t  was  submitted,  i t  was a 

very  rough arb itrary  and c rude method of  ar r i v ing  at  va lue  o f  

s tock especia l ly  when a l l  the  data  was avai lable  wi th the  

assessee .  Read ing  f rom the  object ions extracted in  the  order ,  

i t  was submit ted ,  the  assessee had po inted  out  to  the  AO 

that  even  in  case  o f  average  method a  judic ious method 

would have  been  to  arr ive  a t  we ighted average  rate .  The  

weighted  average  rate  o f  these  129 i tems worked  out  to  Re .  

0 .97 per  p iece  as  aga inst  Rs3.09  per  p iece .  I t  was submitted 

that  i t  has been argued that  th is  i tse l f  shows the  var ia t ion in  

va lue  of  s tock .  “It was submitted that it had been argued that if  

we analyze these 129 items we f ind that there are 35 items which 

have value more than Rs3.09 and remaining 94 items are less 

than Rs 3.09 being value adopted by the Department. The total 
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Qty of 129 Items is 13,06,120 units. Out of  this 9,64,000 units are 

priced at less than Re 1.00 per piece. The total value stock 

comprised in 129 items other wise work out to Rsl2,69,143/- This 

price is as per rates mentioned in the list and the same have not 

been compared with the sales bil ls to arrive at the actual Cost of  

Production. The total price of  this quantity on the basis of  average 

rate workout to Rs 40,35,911. Which means the excess value 

worked out by the Department against these items only is 

Rs.27,66,678/- which is 318 % higher than the value mentioned in 

the Stock statement itself  One can well imagine the volume of 

defects in valuation of  stock worked out by the Department. The 

working has been done purely for the sake of pressurizing the 

assessee to surrender. It is because of  these defects in the 

valuation of  stock that the assessee has retracted from surrender. 

The surrender would have done great injustice to the assessee. We 

are ready to submit any other information that may be required to 

prove our contention.” Reading f rom the  record i t  was 

submit ted that  the   assessee had also provided detai led 

comparative  Chart Enclosed Comparative Chart o f  Valuation of  

"Stock of  Finished Goods on inspect ion and packed Fin ished 

Goods on the basis of  ac tual  cost of  production(Sales Value as 

per Bil ls -  GP Rate)  v is ' -a-vis value adopted by the Department. "  
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23.  These  submissions re ferr ing  to  para  2 .4  o f  the  

assessment  order ,  and the  impugned order  i t  was submit ted 

have  not  been rebutted  and have  instead been s imply  

d iscarded  on the  grounds  o f  being  e laborate  a f ter  thought .   

The  so  cal led shoddy est imated Inventory  o f  s tock where in 

mul t ip le  shortcomings was b l indly  re l ied  upon.   The  fact  that  

i t  was  fu l l  o f  shoddy est imat ions,  incorrect  we ighing,  

ident i f icat ion mistakes ;  c lass i f icat ion;  valu ing  de fects  

e laborate ly  po inted out  were  a l l  repeatedly  i gnored  by the  tax 

author i t ies.   The  assessee 's  e laborate  arguments  that  

we ighing  i tse l f  could not  have  been  done  in  11  hours  have  

been  dismissed in  para  2.5.2 by  the  AO holding  that  the  

assessee  h imsel f  accepts that  there  has to  be  a leve l  o f  

es t imat ion .   The s ta tement  of  Shr i  Narinder  Singh ident i f ied 

by  the  Department i tse l f  as a  Pack ing Superv isor a longwith 

the  surrender  by  Director was  cons idered  to  be  adequate  

ev idences to  just i f y  that  the  mistakes  pointed  out  deserves  

to  be  ignored.    

24.    Be fore  the  CIT(A ) ,  the  assessee ,  i t  was submit ted,  again 

e laborate ly  argued that  surrender  made on the  bas is  o f  

mis taken be l ie f  o f  f acts  and law is  meaning less .  Th is  

argument  i s  common to  a l l  the  addi t ions made  and 

sustained.  I t  was re i te rated  that  the  surrender  was made  on  
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the  basis  o f  facts  as  conveyed  to the  assessee .   The  Di rector  

re turning  a f ter  four  days  o f  absence  f rom out  o f  s tat ion  was 

lead by  the  survey  team to  be l ieve  that  d iscrepancies  o f  ve ry  

h igh magnitude have  been not iced,  the  assessee  in  

confus ion,  i t  was  submitted,  he  has  b l ind ly  accepted that  

whatever  he  was  led to  be l ieve  was  correct .   However ,  only  

a fte r  obtaining the  copies  o f  what  was confronted to  the  

assessee  f rom the  department,  the  assessee  with h is  

accountants ’  team etc.  carried  out  a  deta i led  re-conc i l ia t ion.   

I t  was  not i ced  that  the  facts  were  incorrect ly  apprec ia ted.  On 

becoming aware  of  the  correct  facts ,  re t ract ion of  the  

un in formed incorrect  surrender  was made not  in a  gap of  few 

years  as  wrongly  a l leged  but  w ith in  a few months  as  is  

ev ident  f rom page  15  of  the  impugned order .   The  mis take  

was not iced and pointed  out .    

25.  I t  was further  submitted  that  the  present  case i s  not  a  

case  of  ‘ s tatement  under  oath ’  u/s  132 (4 )  o f  the  Income Tax 

Ac t  but  is  a  s tatement  in  a  survey  u/s 133A.  The  jud ic ia l  

precedent avai lab le  on this  i t  was submit ted re l ied  upon 

be fore  the  CIT(A )  even in  the  context  o f  s ta tement  u/s  132 (4 )  

in  favour  o f  the  assessee  has a lso  been ignored and the  

department ’s  case  so le ly  and only  rests  on the  statements  o f  

two persons incompetent  to  qual i f y  the  version o f  the  Survey  
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Team and the  surrender  o f  the Director  who be l ieved what  

the  Survey  team exp la ined .   This  surrender  based on facts  as  

confronted  and ava i lable  on record has repeatedly been 

demonstrated  to  be  a  case  of  many mistakes  o f  facts  and law.   

The  CIT(A )  instead of  look ing  into  this  as  requested  re l ied 

upon the  AO’s  Remand Report  which in pr incip le  aga in  re l ies  

on the  surrender  and statements  of  these  two employees who 

a lso  in  no  way caste  any doubt  on assessee ’s  version of  

facts.  Re ly ing  on the  report  the  Ld .  CIT(A )  d ismissed the  

c la im without  address ing  the  issues  re fer red ignoring the  

ev idences and the  jud ic ia l  precedents.   The  evidence  remains 

unrebutted  on record.  

26.  Address ing  ground Nos.  3  and 4,   i t  was  submitted  that  

the  addi t ion o f  Rs.  60  lacs was made and susta ined  on 

account  o f  surrender  made  for  a l leged unaccounted expenses  

perta ining  to  cut t ing  o i l  and wages  and sa lar ies.  I t  was 

re i terated that  the  surrender  had been made by the  Di rector  

based  on facts as  con fronted by  the  Survey Team.  The  

assessee  in  i ts  confus ion could not  readi ly  explain that  the  

payments  for  cut t ing  o i l  and diese l  booked for  one  uni t  were  

not  paid  in  cash as  a l leged  by the  Survey  team and were  

infact  paid for  by  cheque  by  the  Mohal i  uni t .  Al l  support ing  

documents  a long wi th invoices  o f  the  payments  by  cheques 
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were  made ava i lable  on  record.  These  detai ls  i t  was 

submit ted necessar i l y  need  not  be  personal l y  known to  the  

Director  and i t  can be  seen from the  record  and i t  has been 

p leaded that  no  lega l  or  f inanc ia l  advise  on  facts  was 

avai lable  to  the  Direc tor  a t  the  t ime  of  s igning  the  surrender .   

I t  was  submit ted that  the  fact  remains that  these  were  not  

readi ly  recal led in  con fus ion by  the  Director re turn ing  

hast i l y  back  f rom trave l  a f ter  four  days  i f  at  a l l  he  was aware  

o f  the  f inancia l  management .   The  fact  remains that  correct  

facts could not  be  recal led  or  accessed and admit tedly  could 

not  be  pointed  out by  h im.  However  i t  was submitted  a l l  

these  fac ts  were  avai lable  on record  be fore  the  Survey  team.   

No doubt ,  post ing  in  the  accounts  were  not  fu l ly  updated.   

However ,  when argued wi th support ing  evidences  be fore  the  

tax  author i t ies ,  the  ev idences  cannot  be  d iscounted  plac ing  

premium on an ignorant surrender  made on account  of  

mis takes  on facts  e tc.  These  payments by  cheques e tc,  i t  was 

submit ted,   cannot  be  created  or  manipulated  subsequent ly .  

The  record  was there  but  due  to  menta l  pressure  and 

confus ion surrender  was made .  These  ev idences  have  not  

been  rebutted,  these  have  been  were  brushed as ide  ho ld ing  

as  under  :  

 2.7  Addition on account of Expenses incurred out of undisclosed 
sources 
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During the course of survey u/s 133(a), it was found that for the period 
01.04.2010 to 21.09.2010(DOS) the assessee has incurred expenses on 
account of salary and wages and diesel and cutting oil amounting to 
Rs.35,70,000/- and Rs. 24,30,000/- respectively which were not 
recorded in the books of account. When this fact was confronted to the 
CMD of the company he did not question the contention of the 
Department and offered this amount' as "surrender for the F.Y. 2010-11". 

 

2.7.1  Now after more than 3 years of making that statement the 
assessee has retracted from it by submitting copies of accounts of 
suppliers of diesel and cutting oil i.e. M/s Chatha Service Station and 
M/s Highway Enterprises and has stated that books of account was not 
complete as on the date of the survey. The assessee has further stated 
that the Department has not provided it with bills etc from which the 
amount of these expenses has been found by the survey team. Therefore, 
by its own admission these amounts of expenses incurred out of books 
have been entered into the ledger accounts only after having been 
detected by the Department. 

27.  Address ing  the  impugned order ,  i t  was submitted  that  

for  susta in ing  the  add i t ion  in  the  face  o f  the  de tai led 

explanat ion the  Ld.  CIT(A )  was  requi red as  per  law to  re fer  to  

a t least  some ev idence   avai lable  to  just i fy  the  addi t ion .  No 

such re ference  has been made  as  in  the  absence  of  any 

ev idence  he  is  on ly  re ly ing  on the  surrender .   

28.  Th is  pos i t ion  o f  fact  i s  common to  a l l  the  add it ion.   The  

sa id ac t ion ,  i t  was  submit ted,  is  contrary  to  the  se tt led lega l  

posi t i on which requires  that  i f  re t ract ion  is  based on 

ev idences,  then g iv ing  greater  sanct i ty  to  the  surrender  the  

ev idences cannot  be  ignored  they  have  to  be  examined.  

29.  Re ferr ing  to  para 7.2 of  the  impugned order ,  i t  was 

submit ted,   that  i t  is  ev ident  on record  that  the  assessee  has  

p leaded confus ion  in  not  reca l l ing  the  fact  o f  payments  made  
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by the  o ther  uni t  by  cheque but  the  depar tment  when 

confronted  wi th ev idences  st i l l  f ee ls  shy to  examine  i t  and 

st i l l  chooses  to  b l indly re ly  on the  surrender  made .  

30.  S imi lar ly  for susta in ing the  addi t ion  made on the  

grounds o f  surrender  on account  of  sa lar ies  and wages ,  i t  

was submitted ,  i t  i s  a  matter  o f  fact  that  books of  account  of  

the  assessee  were  not  completed upto  date ,  however ,  the  ESI  

and PF  etc.  on the  salar ies  stood  deducted.   Th is  argument  

suppor ted by  ev idences  t i l l  date  has not  been rebutted by  the  

Revenue.   I t  was submitted that  mere ly  because  in  the  

ledgers/Regis ters  e tc . ,  i t  was not  posted  upto  date ,  the  

assessee  in  confus ion  agreed to  the  surrender  be l iev ing  that  

the  Survey  Team is  con front ing  some correct  facts .   However ,  

the  assessee  on reconc i l ing the  record has  not iced  that  there  

was no  unrecorded expendi ture  in  the  t rue  sense  of  the  

word.    

31.  I t  was  submitted  that  i t  may be  noted  that  a l l  the  

surrenders  are  in  round f igures  as  suggested  but  once  the  

record  shows the  pos i t ion  to  be  to  the  contrary,  the  mere  

re l iance  on surrender  as  per  law becomes  meaning less .   The  

AO,  i t  was submit ted,  d ismissed the  c la im hold ing  as  under  :  

2.7.2      As for the amount paid for salary and wages out of books the 
assessee has stated that it has paid ESI and PF on these expenses but 
has not submitted any proof of such payment. Moreover, this in any case 
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does not explain why wages and salary for a period of nearly 6 months 
was not recorded in the books. It is only logical to conclude that such 
sums were spent out of undisclosed income. Therefore, the contention of 
the assessee cannot be accepted and the discrepancy on account of 
unrecorded expenses of Rs. 60,00,000/- is added back to the total 
income of the assessee. 

32.  The  assessee  carried the  issue be fore  the  CIT(A) .   The  

CIT(A )  i gnor ing the  detai led  submiss ions extracted in  h is  

order  re ly ing  upon the  AO ’s  report  which in e f fect  re l ies  

he re in  a lso  on the  surrender  made  has d ismissed the  

assessee 's  c la im.    

33.  The  department has  repeatedly  fa i led  to  re fer  to  any 

ev idence  unearthed by  the  survey team. Whatever  was 

confronted  to  the  assessee  t i l l  date  has  been shown to be  

incorrect  and arbi trary est imates  and some unsupported 

doubts  created  in  the  mind of  the  Di rector .  No  evidence  has 

been  re fer red to  nor  is  i t  avai lable  and mere ly  re l iance  is  

p laced on the  surrender  and when quest ioned by  the  

assessee  as to  which is  the  document  which  was  shown no 

document  has  been shown or  brought on record t i l l  date .  

34.   According ly ,  i t  was h is  submiss ion  that  cons ider ing  the  

posi t i on o f  law,  the  addi t ions  in the  absence  o f  any evidence  

and based only  on the  ignorances  o f  the  CMD and 

demonstrated  mistakes  o f  the  survey  team the  facts  need  to 

be  appreciated correct l y  and mere  re l iance  on the  surrender  

le t ter ,  i t  was submitted,  is  contrary  to  the  set t led  law. 
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35.  The  dec is ions re l ied  upon be fore  the  CIT(A )  and also 

f i l ed in  the  Paper  Book f i led  be fore  the  ITAT,  i t  was 

submit ted,  suppor ts the  v iew canvassed.  

36.  The Ld .  CIT DR Mr.  Dahiya st rongly ob jected to  the  f i l ing 

o f  the  decis ions wi thout  br ing ing  out  the  g is t  o f  the  

propos i t ion  o f  law for  which purposes  i t  was be ing  re l ied  

upon.   

37.  The  Ld.  AR in  response  agreed to  address  the spec i f ic  

decis ions c i ted.   

37.1 Addressing the  f irst  decis ion  in  the  assessee 's  Paper  

Book M/s Asmi Stonex V ITO,  ITA No.  867/JP/2017  

( ava i lable  at  Paper  Book pages  1-47 )  the  ld .  AR carry ing  us  

through the  facts  o f  the  said case ,  drew speci f ic  a ttent ion to  

page  3  para  8  o f  the  sa id  dec is ion where in the  Revenue ’s  

insistence  of  re ly ing  on Survey Team’s  report  was  cr i t i ca l l y  

v iewed.   In the  facts o f  the  present  case  a lso ,  i t  was 

submit ted,   the  facts  con fronted  by the  Survey  Team on 

c learer  examinat ion  can be  seen to be  incapable  o f  any 

cred ib le  re l iab i l i ty  as  they  were  s imilarly  shoddy est imates 

and considering pr incip les  o f  law in ,  Pul langode  case  of  the 

Apex  Cour t  which is  re l ied upon in  the  present  proceedings 

a lso  as  we l l  as the  decis ion of  the  Madras High  Cour t in  

Kadar  Khan’s  case  which has u l t imate ly  been upheld by  the  
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Apex Court  a lso  and the  CBDT guide l ines  cons idered  and 

re l ied  upon by  the  Ja ipur  Bench in M/s Asmi Stonex case  

( supra )  in  regard  to  extract ing  of  surrender  e tc .  dur ing  

survey  which propos i t ion  i s  re l ied  upon in  the  present  case  

a lso .   I t  was h is  submission  that  no  addi t ion  on facts  was 

mainta inab le .  

37.2   Re fer r ing to  decis ion at  Sr.No.  2 ,  DCIT Vs  M/s  

Hemadri  Machine Tools  (Mum-ITAT)  ITA No .  714/Mum/2020  

( ava i lable  at  Paper  Book pages  48-80) .  Speci f ic  at tent ion was 

invi ted to  age 71 of  the  Paper  Book to  h ighl ight  the  

propos i t ion that  once  a re tract ion on the  surrender  is  made ,  

the  law requires  that  “ It  was obl igatory  on the  par t  o f  the  AO 

to  substant ia l ly  cor roborate  the  same by o ther  independent  

and  cogent ev idences in  support  o f  the  f ac ts  so  c la imed by 

h im” .    I t  was h igh l i ghted that  here in a lso  the  ITAT re fe rr ing  

to  the  very  same  instruc t ions CBDT in i ts  Ins truc t ion  F .  No .  

286/2/2003- IT  ( Inv - l l ) ,  dated 10 t h  March ,  2003 and  C i rcu lar  

F .No .  286/98/2013- IT  dated  18 .12.2014  (page  71&72 of  Paper  

Book )  d ismissed the  departmenta l  appeal .   The  sa id  decis ion,  

i t  was submit ted,  ful ly  supports  the  present case .  

37.3     Re fer r ing  to  the  decis ion  re fe rred to  at  Sr .No.  3  CIT 

Vs  Ashok Kumar Jain (  Raj.HC)  369 ITR 145  (  ava i lab le  a t  
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page No.  81-84 o f  Paper  Book )  on a  reading  f rom the  Head 

Note  i tse l f ,  i t  was submit ted :  

“Addition—Addition on basis of surrendered amount—Deletion of addition—

Survey u/s. 133A was carried out at business premises of Assessee—During 

course of survey some incriminating documents were found, inventorised and 

impounded, inventory of cash & stock also prepared—AO was satisfied and 

accepted Rs.1.5 crore and passed assessment order for AY. 2007-08—In revised 

return, for AY 2008-09, Assessee surrendered sum ofRs.3 crore only instead of 

Rs.5 crore which he admitted during course of survey—Merley because Assessee 

had surrendered mount of Rs.5 crore, during course of survey addition of Rs.2 

crore was made by AO—IT(A),sustained  order passed by AO to tune of Rs. 50 

lacs—ITAT deleted addition made by AO—Held, AO had not found or 

bothered to find or trace anything additional as result of survey from Assessee 

except relying on recorded statements at time of survey—This view found favour 

with two appellate authorities that funds  were arising from same business and 

had a direct nexus and income was invested/utilized during the year under 

consideration—ITAT, after appreciation of evidence concluded that amount 

of Rs.1.5 crore, which was surrendered/offered in AY 2007-08, was available as 

fund which came to be used partly in investment of share capital, creditors or 

other investments as well as other defects, unverifiable creditors etc.—In case 

Assessee had not adhered to surrender made during course of 

survey, then it was for AO to bring on record cogent material and other evidences 

to support addition rather than rely on statements simplicitor—No substantial 

question of law.” 

37.3.1  Th is  propos i t ion of  law in  the  face  o f  a   re t ract ion 

o f  the  surrender ,  i t  was submit ted ,  has  been addressed  by 

the  Hon'b le  Rajasthan High Court  and i t  ful ly  supports 

the  present case .    

37 .3.2 The  assessee  in  the  facts  o f  the  present  case  i t  

was  submitted ,   has  repeatedly  brought  over  whe lming 

evidence  on record  which has not  been  rebutted by  the  

Revenue  and mere  mis taken surrender  is  be ing  re l ied 

upon.   This  act ion,  i t  was submit ted,  i s  contrary  to  the  

se tt led legal  posi t i on on ret ract ions.  
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37.4  Re fe rr ing to  decis ion re ferred  to  a t  Sr .No.  4 in  DCIT 

Vs Vikas Jewellers  (Jaipur ITAT ) 63 CCH 290  (  

avai lable  a t  Paper  Book page  85-93)  i t  was highl i ghted 

that  even in  a  case  where  s ta tement  u/s  132(4)  which 

admi tted ly  has greater  ev ident iary  va lue  as  i t  is  a  

s tatement  recorded  ‘under  oath’  has  been looked in to  in 

regard  to  the  calculat ion  mistakes  po inted  out  desp ite  a  

surrender .   In the  facts  o f  the  present  case ,  i t  was 

submit ted,  that  the  s ta tement  is  not  u/s  132(4)  but  in  a 

survey  u/s 133A and by  a  Di rector  re turning  af ter  hect ic  

t rave l  f rom Chennai be ing  out  o f  stat ion  for  4  days 

rushing  back on account  o f  Survey carr ied  out  in  his 

absence  b l ind ly  accepted  at  whatever  hours  of  the  n ight  

whatever  calculat ion the  Survey  Team showed him.   I t  is  

a  matter  o f  record  that  the  ca lculat ions shown were  

grossly shoddy e f for ts  in  est imat ing Quanti ty ;  we ighing 

est imate ,  va lu ing  e tc .  sa lar ies  and wages  a l legedly  not  

recorded cut t ing o i l  expenses a l leged expenses  incurred;  

amounts  rece ived back f rom sundry  debtors  e tc.  were  a l l  

unsuppor ted  incorrect  facts  and the Director  

overwhelmed and confused accepted  everything whatever  

the  Survey  Team conveyed.  I t  was argued that  the  law 

requires  that  these  calcu lat ions be  looked into  and 
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support ing  record  o f  the  survey  report  be  looked in to  and 

this repeatedly has  not  been done .  

37 .5 For  s imi lar  purposes ,  at tent ion was inv ited to 

decis ion  re fer red  at  Paper  Book Sr.No.  5 ,  Sanjeev Kumar 

Vs ITO 31 ITR 680  (  ava i lable  a t  Paper  Book page  No.  94 

to  104)  where in surrender  was permitted to  be  re t racted 

cons ider ing  the  legal  pos i t ion  as  considered  by the  Apex 

Court  in  Pul langode ’s  case  (para  11-13 o f  the  said 

decis ion ) .    

37 .5.1 I t  was submit ted ,  i t  had  been he ld  that  in  the  

face  of  the  re tract ion,  the  onus  was  on the  Revenue .   

Spec i f ic  Paper  Book page  102 para  13 o f  the  order  was 

re l ied  upon.  The onus  in the  present facts  i t  was argued 

had repeated ly  not  been discharged.  

37 .6  For  s imilar  proposi t ion,  a ttent ion  was invi ted  to  the  

decis ion  at  Sr .No.  6 ,   M/s  Alankar Jewelers  Vs DCIT  

( Indore - ITAT)  I TA  No.  992/Ind/2019 (  avai lable  at  Paper  

Book pages  105 to 129)  where in wi thout  support ing 

evidences  in  the  face  of  the  re tract ion based  on  evidences 

re t rac t ion  was permit ted.  

37 .7  Attent ion was a lso  inv i ted to  decis ion  at  Sr.No.  7  

M/s Bansal  S tr ips (P )  L td .  &  ors  Vs ACIT  (Del - ITAT )  100 

TTJ 665  (avai lab le  a t  Paper  Book pages  130 to  156)  
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where in s imi lar  a l legat ion  of  imposs ib i l i ty  o f  phys ical  

s tock taking  in  a  few hours  as  was chal lenged by the  

assessee  be fore  the  CIT(A ) .   The Tr ibunal  there in  de le ted 

the  addi t ion based on surrender not ing  that  ,  “s impl i f ied  

procedure was adopted  wi thout  observ ing  pat ience  and 

preservance” .      

37 .7.1 I t  was submit ted  that  there in a lso,  the  Revenue 

had re l ied  on  the  fact  that  staf f  members  o f  the  assessee  

had put  the ir  s ignatures  on the  Inventory  prepared  by  the  

Search  Team.  The  Court  there in ,  i t  was submit ted,  he ld 

that  “ It  does not have  the  ef f ec t  of  render ing  authen tic i ty  

to  the  Inventory” .     

37 .7.2 I t  was not iced that  there  was no  mater ia l  to  

show that  the  employees  concerned were  proper ly  

author ized  to  ce rt i fy  the  quant ity  o f  stock physical ly  

present.   Thus ,  the  Inventor ies  were  t reated  to  be  

un i lateral  document .    

37 .7.3 The  legal  pos i t ion on s imi lar i ty  o f  fac ts ,  i t  was 

submit ted,  ful l y  suppor ts  the  assessee .  

37 .8  Drawing attent ion  to  the  dec is ion rendered  at  

Sr .No.  8  o f  the  Paper  Book,  CIT Vs S.  Khader  Khan Son 

352 ITR 157    (  avai lable  at  pages  157-158)  which 



ITA-1616/CHD/2019 

A.Y. 2011-12 

Page 37 of 84 

 

pos i t ion of  law o f  the  Hon 'b le  Madras  High Court  was 

a f f irmed by  the  Apex Court  as  department ’s  SLP stood 

dismissed in  appeal .    

37.8.1  Various orders o f  the  ITAT and the  High  Courts 

re fe rred  to  there in  have  been re l ied upon.   The  legal  

posi t i on namely;  “Addition-Addition on the basis of statement 

recorded during survey under s. 133A—Sec. 133A does not empower any 

IT authority to examine any person on oath, hence, any such statement 

has no evidentiary value and any admission made during such statement 

cannot, by itself, be made the basis for addition—This view is clearly 

supported by CBDT, circular dt. 10th March, 2003” (Paper  Book page  

159)   

37.8.2 Heavy  re l iance  was placed on the  lega l  pos i t ion 

summed up by  the ir  Lordships  in  the   Head Note  i tse l f  ;  'In 

the instant case, there was a survey operation conducted under s. 133A in 

the assessee's premises and a statement was recorded from one of the 

partners. Assuming there were discrepancies and irregularities in the 

books of accounts maintained by the assessee, an offer of additional 

income for the respective assessment years was made by the partner of 

the firm. But, such statement, in view of the scope and ambit of the materials 

collected during the course of survey action under s. 133A shall not have any 

evidentiary value, as rightly held by the CIT(A) and the Tribunal, since such 

statement was not attached to the provisions of s. 133A. It could not be said 
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solely on the basis of the statement given by one of the partners of the assessee 

firm that the disclosed income was assessable as lawful income of the assessee. 

Since there was no material on record to prove the existence of such disclosed 

income or earning of such income in the hands of the assessee, it could not be 

said that the Revenue had lost lawful tax payable by the assessee. A power to 

examine a person on oath is specifically conferred on the authorities only under s. 

132(4) in the course of any search or seizure. Thus, the IT Act, whenever it 

thought fit and necessary to confer such power to examine a person on oath, has 

expressly provided for it, whereas s. 133A does not empower any ITO to examine 

any person on oath. Thus, in contradistinction to the power under s. 133A, s. 

132(4) enables the authorised officer to examine a person on oath and any 

statement made by such person during such examination can also be used in 

evidence under the IT Act. On the other hand, whatever statement recorded under 

s. 133A is not given an evidentiary value. What is more relevant, in the instant 

case, is that the attention of the CIT(A) and the Tribunal was rightly invited to the 

circular of the CBDT dt. 10th March, 2003 with regard to the confession of 

additional income during the course of search and seizure and survey operations. 

Pullangode Rubber Produce Co. Ltd. vs. State of Kerala 1972 CTR (SC) 253 : 

(1973) 91ITR 18 (SC), Paul Mathews & Sons vs. CIT (2003) 181 CTR (Ker) 207: 

(2003) 263 ITR 101 (Ker) and CIT vs. G.K Senniappan (2006) 203 CTR (Mad) 447: 

(2006) 284 ITR 220 (Mad) relied on.  (page 159-160 ) 

37 .9.   S imilar ly ,  re l iance  was p laced on dec is ion at  Sr .No.  

10  CIT Vs Atam Valves (P )  L td .  (P&H HC)  184  Taxman 6  
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(ava i lable  a t  Paper  Book pages  167-169) .   Head Note  

thereo f  was re l ied upon.    

37 .10 At tent ion was  a lso  invi ted to  K.T.M.S.  Mohd.  & 

ANR V Union of India (S.C )  197 ITR 196  (ava i lable  at  

Paper  Book pages  170 to 187) .  Re ferr ing  to  the  Head Note  

o f  the  said  decis ion,  i t  was  submitted that  the  Court  

c learly  he ld cons ider ing  the  statement  g iven by a family  

member in FERA proceedings  that  the  Court  or any 

Author ity  intending  to  act  upon the  inculpatory  s tatement 

as  a vo luntary  s tatement  should  app ly  i ts  mind to  the  

re t rac t ion .   The Court/Tr ibunal i s  expected  to  consider  

whether  the  s tatement  was  not  under  any inducement,  

coercion,  threat  or  promise  e tc.   The  Court  he ld  there in 

that  mere ly  because a  deponent  has  made  contradic tory 

s tatements  a t  two di f ferent  s tages  in  a  jud ic ia l  proceeding 

is  not  by  i tse l f  a lways  su f f ic ient  to  just i fy  a  prosecut ion.  

37 .11  Re fer r ing  to  Sr .No.  12 in  Pr.  CIT Vs M/s  Sunshine 

Import  and Export  Pvt.  Ltd. (Bombay HC)  424 ITR 

195 (avai lable  at  Paper  Book pages 188 to  192) ,  i t  was 

submit ted that  the  Hon 'b le  Bombay High  Court  again 

a fter  examining  the  legal  posi t ion  o f  133A with  s tatement 

u/s 132(4)  fo l lowed the  v iew taken by  the  Hon'b le  Madras 
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High Court  in  Khader Khan Son,  c i ted  supra  a f f i rmed by 

the  Apex Court .  

37 .12  Re ly ing  on Sr .No.  13,  Pullangode Rubber 

Produce Co.  Ltd.  Vs State of  Kerala & Anr (S.C )  9 ITR 

18  (  ava i lable a t  Paper  Book pages  193-195)  i t  was 

submit ted i t  needs no  e laborat ion  as  i t  has   been  re l ied 

upon and re fer red to  in  a lmost  a l l  the  decis ions c i ted.   

However ,  at tent ion  was speci f ica l ly  inv i ted to  the  

fo l lowing rat io  o f  the  Court ;  “An  admission  is  an 

ex tremely  impor tan t p iece  of  ev idence  but  i t  cannot be  sa id  

that  i t  is  conclusive .  I t  is  open to  the  person who made  the 

admiss ion to  show that i t  i s  incorrec t . ”   

37 .13  A spec i f ic  at tent ion was inv i ted  to  Sl .  No.  14 

Pushpa V ihar  Vs ACIT  (1994)  48 TTJ 0389  (ava i lable  at  

Paper  Book pages  196-203)  where in in  a survey  u/s  133A 

carr ied out  a t  the  premises  o f  the  assessee  statement  of  

concea led income o f  a  partner  o f  the  f i rm was recorded.   

The  poss ib le  mistakes  in unders tanding  o f  a  par tner  who 

was junior  most  were  cons idered  and re l ie f  sought on 

facts  despi te  a  surrender  was he ld  to  be  a l lowable .   The 

re levant  extract  o f  the  head note is  as under :   

“B,who is a partner of the firm, admitted in original statement the 
amount of concealed income. Later on, there was retraction and it was 
stated that what he stated originally was in relation to the sale and not in 
relation to the income. Also he is a non-matriculate and the juniormost 
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partner in the firm. The possibility of committing a mistake by him in 
explaining the affairs of the firm cannot be ruled out altogether. 
There is no cogent material on record to support or to justify the 
veracity or falsehood of the statement. The Revenue agreed to accept 
what B stated at that time. No incriminating document seized. Even on 2nd 
Dec, 1987, when another survey operation was conducted at the assessee's 
premises, nothing, significant was found. The argument of Revenue that 
there were possibility of getting higher figures of sales but same could not be 
obtained as during the survey the management stopped the A.C. room and 
also stopped making special preparations despite customers, requests, 
appears to be jejune. This allegation is not based on any material which 
could be relied or accepted as evidence. The principle upon which the case 
falls to be decided is simply this : "whether the system of law permits the 
assessee to alter the admission made before the tax officials in the 
course of survey proceedings?" It is incumbent on the Revenue to 
follow the fine norms of jurisprudence. Else the whole process of law 
will be set at naught……………….”  

As a matter of fact, no defect of any reckon was pointed out in the books. The 
addition was wholly on the basis of assessee's admission. There is 
absolutely nothing on record to justify that the book results were 
manipulated. It is quite possible, that the partner who at the time of 
survey gave this statement might have misunderstood the contents 
comprised in the statement concerning his disclosure. In the 
surrounding circumstances, and having regard to the given facts, it cannot be 
concluded that what the assessee said originally was sacrosanct and 
the assessee is not at liberty or it does not lie in his mouth to correct the error, 
originally committed by giving a different version of truth. In the absence of 
any other material apart from the original admission, there is nothing to 
support the addition. It is not possible to agree with the CIT(A). Accordingly, 
the Assessing Officer is directed to delete the addition made on this count.—
Kishore A. Meswani (ITA No. 7161/B/87 dt. 7th Aug., 1990) and Krishna 
vs. Kurukshetra University AIR 1976 SC 376 applied” 

(emphasis supplied) 

 

37.13.1  In  the  facts  o f  the  present case ,  i t  was 

submit ted the  Director  exhausted  and worried re turning 

back  a fter  absence  o f  4  days  f rom o f f i c ial  tour  o f  Chennai 

faced wi th the  survey  team’s  conclus ion under  confusion 

and mental  pressure  agreed  that  what  the  survey  team is  

showing may be  correct .   Thus,  surrender made  in 

confus ion cannot  be  g iven  so much importance  when 
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survey  team’s Inventor ies  were  incorrec t  arbi t rary 

est imates and conclus ions were  not  borne  out  from record.   

Re l iance  p laced  on the  s tatement  o f  a  Packing  Supervisor  

and the  jun ior  most  Accountant  just  f i t  for  post ing  on 

ledger  and maintaining record  when shown to be incorrect  

cannot  be  ignored.   The  facts  o f  ESI/PF deduct ions 

recorded;  payments  made  by  the  o ther  uni t  by  cheque  over  

a  per iod  o f  t ime cannot  be  ignored .  

37.14   At tent ion was inv i ted  to  the  dec is ion mentioned at  

Sr .No.  15 Utkal Steels  Ltd.  V DCIT (Cuttak)  77 TTJ 720  

( ava i lable  a t  Paper  Book pages  204 to  217)  for  the  

propos i t ion where  s tock is  not  we ighed phys ica l ly  as  i t  

was part l y  est imated  physical ly  and part ly  by  adopt ing 

sampling  method.  In the  facts  i t  was he ld that  the  

d i f ference  in  va luat ion  thus arrived at  could  not  be  used 

for  addi t ion in  a search  and se i zure  case .  Heavy  re l iance  

was p laced on th is as  facts  remain ident ica l .  

37.15  Dec is ion re l ied  upon at  Ser ia l  No .  16 

Jyotibhaichand Bhaichand Saraf & Sons (P )  Ltd.  V 

DCIT  (Pune ITAT) (ava i lab le  a t  Paper  Book pages 218-232)  

was re l ied upon to  show that  even  in  the  case  of  a  

s tatement recorded u/s 132(4)  i t  is  open to the  assessee  

whi le  making a  re t ract ion that  the  s ta tement  was  made on 



ITA-1616/CHD/2019 

A.Y. 2011-12 

Page 43 of 84 

 

a mistaken be l ie f  o f  fact  and law.  The  law requi res  that  i t  

be  cons idered and addressed.  Add it ion made  accordingly i t  

was submit ted may be  de le ted.  

37.16  Re l iance  was p laced on  the  decis ion  mentioned at  

Sr .No.  17 DCIT vs  Vipin Aggarwal (CHD ITAT )  46 ITR 

367  (avai lable  at  Paper  Book pages  233 to  246 ) .  In  the  

facts  o f  the  sa id  case  i t  was  submitted  that  re tract ion of  

s tatement  made  u/s 133A was t reated  as  an af ter  thought 

by  the  Assess ing  Of f i cer .   In the  facts o f  the  said case  i t  

was submitted i t  had been he ld  that  confess ional  

s tatement a lone in  the  absence o f  ev idence  cannot  be  a 

va l id  s tand for addi t ion .  The  re t ract ion was  he ld  to  be  

just i f ied.  

37.17 Drawing attent ion to  the  dec is ion ment ioned at  

Sr .No.  18 Ja in  Trading Co.  vs  ITO (Bom ITAT )  25  CCH 732 

(ava i lable  at  Paper  Book page  247 to 251)  was spec i f i ca l ly  

re l ied  upon to suppor t  that  when purchases  and sales 

were  accepted  mere  surrender  in  survey  not  suf f i c ient  

ev idence .   Suppor t ing  the  re t ract ion was not  upse t  by  the  

AO.   The  AO hav ing  not  ra ised even  a  f inger  of  doubt  at  

the  assessment s ta tement  furn ished by  the  assessee ,  

addi t ion  was he ld  to  be  not  jus t i f ied .   The  pos i t ion on 

facts i s  ident ica l .   The e vidence  has not  been rebutted.   
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37.18 Refe rr ing to  the  dec is ion mentioned at  Sr .No.  18  

DCIT vs  Vipin Aggarwal  (CHD ITAT )  46 ITR 367 

(ava i lable  at  Paper  Book page  233-246)  i t  was submitted,  

that  w ithout  conceding  the  assessee  a lso  wi thout 

pre jud ice  to  the  main  c la im draws strength f rom this 

decis ion  that  i f  a t  a l l  the  avai labi l i ty  o f  funds  at  assessee  

hands is  to  be  cons idered then the  benef i t  o f  te lescoping 

these  should  be cons idered  and the  funds can be  sa id to  

have  been ut i l i zed  in  the  a l leged stocks found. Thus  no 

addi t ion  was  maintainable .  Even  otherwise  s ince  pro f i t  

declared  stands accepted as  books o f  accounts have  been 

accepted,  even then no add it ion could  be  made .  I t  was 

submit ted that  this  is  a  wi thout  pre judice  to  the  main 

argument .  

37.19   Simi lar ly  re ly ing  on Sr.  No.  20  to  22 i .e .  CIT V 

Akme Projects Ltd.  (Del  High Court )85 CCH 32  (pages 

272-275) ;  CIT  & Anr  Vs Go lan i  Bro thers  Anr  (Bom High 

Court  )  160 DTR 24 (  pages  276 to 282)  and Mukesh 

Kumar Sharma V DCIT (CHD ITAT 0 I TA  No.  19/CHD/2012 

(  pages 283-286)  and the  CBDT Circular  C lar i f icat ion  F 

No.  286/2/2003-IT( Inv )  i t  was h is  submiss ion  that  no 

addi t ion  cou ld  have  been made.  
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38.   The  ld .  CIT-DR on the  o ther  hand submitted  that  

re ject ion or  non-re ject ion o f  books  o f  account  o f  the  assessee  

by  the  AO has no  meaning.   The  very  fact  that  surrender  is  

made  by the  Director  shows that  the  assessee knowing i ts  

a f fa i rs  accepts that  i ts  accounts are  part ly  correct ly  

recorded and par t ly  not  recorded .  Thus,  the  argument that  

a l l  payments  were  made  or  rece ived  by  cheque  has no 

meaning as  cash t ransact ions admit tedly  are  never  recorded.   

The  decis ions re l ied upon,  i t  was submitted ,  have  no 

re levance  as  in the  facts  o f  the  present  case ,  the  assessee  

has  not  been able  to  show what pressure  was placed on the  

assessee .   No  ev idence  o f  any coerc ion has been re fe rred  to  

or  re l ied upon.  Mere ly saying  that  the  presence  o f  survey  

team is  st ress fu l  i t  was submitted  cannot  be  a l lowed to  be  

p leaded as  a re levant  argument to  show by in fe rence  that  

any coercive  act ion  or  pressure  was put  on the  assessee .    

39.   The  s tatement  o f  surrender  was vo luntary  and, now af ter  

a  lapse  of  few years  i t  was submit ted the  assessee  wi thout  

any evidence  cannot  p lead  coercion.  The  assessee  ful ly  

knowing the  shortcoming o f  i ts  business  has made  the  

surrender  consc ious ly  wi thout  pressure .  The  employees of  

the  assessee  whose  s tatements  are  re l ied  upon now shown to 

be  Packing  Superv isor  or  Junior  Accountant  cannot  be  
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a l lowed to  be  d isregarded .  They were  assessee ’s  employees  

and dur ing  a  survey  e tc .  whosoever  wi l l  come forward  to he lp 

the  survey  team his s tatement  and he lp  i s  taken by  the  team.    

The  Survey  Team has conf ronted  the  assessee  with  a l l  facts  

and the  assessee  has  surrendered .   Th is  re t ract ion a f ter  2  or  

3  years  has  correct ly  been  discarded  as  an e laborate  a f ter  

thought.    

40.  The  re l iance  p laced on books o f  account  which were  

admi tted ly  incomple te ,  thereaf ter  completed  to  su it  the  

assessee  i t  was  submit ted is  a  meaning less  exercise .  

Accord ingly  i t  was  h is  argument  that  on  account  o f  these  

facts  and reasons ,  i t  has  been correct ly  d ismissed  by  the  

CIT(A ) .  

41.  Re ferr ing  to  page  404 & 405 o f  the  Paper  Book i t  was 

submit ted that  the  assessee  has led  e laborate  arguments  to  

show that  instead  of  addi t ions  o f  “x ”  amount on di f ferent  

heads,  add it ion at  best  could be made of  Minus “x”  amount .  

I t  was  his vehement  submiss ion that  th is  very  argument,  

demonstrated  that  the  assessee 's  books of  account even 

today has two vers ions.    

42.  I t  was h is  vehement  stand that  the  assessee  is  t ry ing  to  

argue  i ts  case  f rom a l l  angles i gnor ing  the  v i ta l  fact  that  

actual  hard  cash  o f  huge  amount  was found by  the  survey  
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team which lead  to  the  addi t ion  for  payments rece ived 

outs ide  books f rom Sundry  debtors.  Thus a l l  these  

arguments  and calcu lat ions,  i t  was submitted,  is  a  t ime  

wast ing exercise.   

43.  The  re l iance  p laced on books  o f  account not  re jec ted ,  i t  

was argued,  has  no  meaning for  unrecorded  t ransact ions.   

The  non recording of  these  in  books anyway,  i t  was h is  

submission is  a  meaningless exercise  as  hard  cash  has been 

found by  the  survey  team of  such large  amounts.  These  facts  

on record  cannot  be  ignored  and the  occas ion to  te lescope  

and consequent  benef i t  c la imed is  not  permissib le  in  law.   

44.   Thus ,  in  the  face  o f  these  facts  the  addi t ion  as  per  

surrender  made i t  was submit ted  may be  mainta ined.  A l l  the  

documents  on  the  bas is  o f  wh ich surrender  has  been made,  

includ ing stock found and i ts  valuat ion etc.  i t  was submitted 

have  been s igned by  the  Director  himse l f  who knows what is  

go ing on.  

45.  I t  was h is  vehement  stand that  the  arguments  of  

te lescoping  have  no  re levance .   The  books o f  account 

includ ing  cash  book on the  day o f  survey  are  admi tted ly  

incomplete .   Thus,  re ly ing  on these  books to  say  that  cash 

found f rom the  premise  be  i gnored  shou ld  not  be  

enterta ined.  As per  law i t  is  to  be  taken as  “ Income f rom 
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other sources” .  I t  was his  submiss ion  that  in  the  face  of  

hard  cash be ing found by  the  Survey  Team,  the excess  cash 

found outs ide  books o f  accounts  necessar i ly  per ta ins  to  that  

year  when i t  was found hence ,  i t  has  to  be  brought to  tax  in  

that  year.  I t  was his  submiss ion that  in  cases  o f  unrecorded 

t ransact ions  th is  is  the  only  way the  department  can expose  

the  real i ty ,  hence ,  s ince  i t  is  an  asset  and found dur ing  the  

survey  the  f inding  of  both the  AO and CIT(A )  that  i t  was from 

sundry  debtors i t  was submitted may be  uphe ld.  I t  was 

re i terated that  no  coercion at  any stage  i s  demonstrated,  the  

surrender  is  vo luntar i ly  made.    

46.     The  argument  that  survey team could not  have  

weighed the  stock wi th in  the  t ime ,  i t  was submit ted,  i s  a  

meaningless  argument.   The  survey team, i t  was argued was 

very  capable  and competent  and these  documents  have  been 

s igned by the  Director  knowing ly then the  argument today so 

made  is  devo id of  mer i ts .  

47.     I t  was h is submission  that  apart  f rom re ly ing  on the  

very  e laborate  order  o f  the  CIT(A ) ,  he  would want  to  re ly  on 

certa in dec is ions  o f  the  Apex Court .   I t  was his  submiss ion 

that  they  be ing  latest  in  po int  o f  t ime  and that  a lso  o f  the  

Apex Court  are  re levant  hence ,  the  orders  o f  the  ITAT and 

the  dec is ions  o f  the  Courts  re l ied  upon by  the  ld .  AR i t  was 
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submit ted need not  be  addressed as these  are  

d ist inguishable  and in  the  face  o f  the  dec is ions o f  the  Apex 

Court  and o f  the  jur isdict iona l  High Court  have  consequent ly  

no  re levance .    

48.  S imi lar ly ,  the  expenditure  incurred  outside  books o f  

accounts ,  i t  was  submitted,  may  also  be  upheld.   The  

argument  that  the  books were  par t ly  recorded  read  a long iwth 

the  meager  sa lary  of  Rs .  5000/- as  paid  to  the accountant  

i tse l f  demonstrates  that  over  and above  the  recorded  salary  

part  o f  i t  was be ing  pa id  in cash  and was hence  not  

recorded.   The  explanat ion o f fered  at  this  stage  i t  was h is  

prayer  may be  d iscarded.    

49.    S imi lar ly  the  exp lanat ion  now o f fered by  the  assessee  

that  for  addi t ion made  for  cut t ing  o i l  expenses  the  other  uni t  

was paying  by cheque may be  d iscarded.   

50.    The  posi t i on o f  law i t  was submitted  has been 

addressed in  very  categor ic  words and was very  c lear  and the  

Revenue is  heavi ly  re ly ing on the   f o l lowing  case  laws which 

are  dec is ion  of  the  Apex Court  and the  jurisdict ional  High 

Court :  

i )  Navdeep Dhingra  V CIT 56  taxmann.com 75 (P&H)  

i i )  Vikrant  Dutt  Chaudhry  V CIT,  Panchkula 88 
taxmann.com 727 (P&H)  
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i i i )  Pradeep Kumar  Biyani  V ITO (2019)  101 
taxmann.com 131 (S .C)  
  

i v )  Bnnala l  Jat  V  ACIT (2019)  106 taxmann.com 128 
(S.C)  

51.  Accord ingly i t  was his  submiss ion  that  re ly ing  on the  

decis ions and the  orders  the  grounds of  the  assessee  may  be  

d ismissed.   

52.  The  ld.  AR in  reply  submitted  that  none  o f  the  dec is ions 

re l ied  upon by  the  Revenue are  appl icable  to  the  facts  o f  

assessee ’s  case .  I t  was submit ted  that  be fore  addressing  the  

i ssues  on facts  which  need to be  corrected he  would  f i rst  

want  to  address  the  decis ions re l ied upon by  the  Revenue  to 

make  his  point .   

52.1  Address ing  the decis ion o f  the  jur isd ic t iona l  High  

Court  in  the  case  o f  Navdeep Dhingra Vs.  CIT 56 

taxmann.com 75 (P&H)  i t  was submit ted that  the  legal  

precedent  la id  down there in has no  appl icat ion to  the  

present  case .  In  the  facts  o f  the  sa id  case  i t  was submitted 

that  the  assessee  only  advanced  the  argument o f  coercion.   

The  argument was not  supported  by  any  evidence  

demonstrat ing  e i the r  mistake  o f  fact  or  law.   These  were  not   

p leaded in  that  case  nor  was i t  demonstrated un l ike  the  

assessee ’s  case  where  the assessee  has adequate ly  

demonstrated  the  confus ion  on re turning  f rom out  o f  s ta t ion.  
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Evidences demonstrat ing that  the  depar tmenta l  survey teams 

report  e tc  was ful l  o f  mistakes  and arbi trary est imat ions 

which have  no  legal  foot ing  to  stand on have  a l l  been made  

avai lable  r ight  from the  assessment  s tage  to  the  Revenue  and 

these  remain unrebutted  t i l l  date .   

52.2   Addressing  the  decis ion a lso  of  the  jurisd ic t iona l  High 

Court  in  the  case  o f  Vikrant  Dutt Chaudhary Vs .  CIT ,  re l ied 

upon by the  Revenue i t  was  submitted is  a  dec is ion where  

the  facts  are  ent ire ly  pecul iar .  Rece ipts  o f  money over and 

above  the  d isclosed amount  was at  issue and the  evidences  

o f  rece ipt  o f  cash based on a  photocopy of  the  or ig inal  

document  was be ing  considered .  The photocopy was 

suppor ted by  the  statements  recorded  of  the  concerned 

persons.  The  doubts  ra ised on  i ts  ev ident iary va lue  in  the  

absence  o f  or ig ina l  document  was he ld  to  be  not  re levant  as  

a l l  the  statements  o f  the  par t ies  recorded  under  oath were  

avai lable .  Th is  case  i t  was submitted has no  app l icab i l i ty  to  

the  i ssue  at  hand as,  in  the  facts  o f  the  present  case  

suppor t ing  documents are  a lso ava i lab le  and admittedly a  

mis taken surrender  is  made .  The  depar tment  has  not  

rebutted  the  ev idence  t i l l  date .   The  e vidence  showing that  

the  surrender  was a  case  of  mistake of  facts  has  not  been 

upset .   
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52.3.  Address ing  the  dec is ion of  the  Apex Court  in  the  case  

o f   Pradeep Kumar Biyani  c i ted supra  i t  was submitted  that  

the  facts are  ent i re ly  d is t inguishable .  I t  was submitted that  

apar t  f rom the  confess ional  s tatement  of  assessee ’s  brother  

in  the  fac ts  o f  the  said case ,  the  Court  had also  taken note  

o f  the  fact  that  i t  was a  case  o f  decl ine  in  the  g ross  prof i t  

declared  by the  assessee  despi te  the  ev idence  that  pro f i ts  in  

th is  very  same l ine  was not iced  to  be  h igh.  The  fact  that  the  

assessee  had repeatedly  fa i led to  provide  Stock  Reg is ter  

be fore  the  AO in that  case  despite  several  opportuni t ies  was  

a lso  an important  and glaring fact  on record which lent  

cred ib i l i ty  to  the  statement  of  assessee 's  brother .  In  the  

facts o f  the  assessee ’s  case ,  comple te  books of  account have  

been  made avai lable  to  the  AO at  the  assessment  s tage .   No 

de fects  in  the  books o f  accounts  o f  the  assessee  has been 

po inted out  by  the  AO.  The  books o f  accounts even  dur ing  

the  survey  were  completed upto  a  spec i f ic  date  was not  

complete  as  due  to  some  exp la ined reason,  they  were  not  

updated but  they  were  presented  when cal led for th at  the  

assessment  stage  and were  not  faulted with by  the  A.O.  t i l l  

date .  The  re l iance  p laced on a  mistaken surrender  in  

confus ion can be  re tracted and th is decis ion does not  say  

that  re tract ion is  not  permissib le .  The  facts  be fore  the  Apex 

Court ,  i t  was argued were  pecul iar  and d is t inguishable  and 
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in  no  way th is  dec is ion  lays  c la im the  propos it ion that  

re t ract ion  on facts is  not  maintainable .   

52.4   The  dec is ion  o f  the  Apex Court  in  Bannaklal  Jat 

Constructions  (P )  Ltd.  Vs.  ACIT (2019)  106 taxmann.com 

128 (SC)  i t  was submit ted a lso suppor ts  the  legal  posi t ion  

that  Courts  can pe rmit  a  re t ract ion but  p laces  onus on the  

assessee  to  show that  the  s tatement  made  by  the  Director  “  

was wrong and such rect i f icat ion had to  be  supported  by  a 

s trong  evidence” that  ear l ier  s ta tement was recorded  under  

duress/coerc ion.  In  the  facts o f  the  assessee ’s  case  the  

Director  in  response to  Quest ion  5  has s ta ted that  the  he  is  

re turning  f rom Chennai  a f ter  four  days  and his  rep ly  to  

var ious quest ions  shows his confusion .  Re tract ion is  not  

based  on mere  plea  o f  confus ion but  i s  suppor ted by  de tai led 

reconc i l ia t ion ev idences  of  cheques,  corroborat ion f rom a l l  

the  part ies  e tc .  the  record ing  o f  deduct ions under  PF/ESI  

the  shoddy arbit rary est imat ion on  weigh ing  and valuat ion  

etc .   The  onus placed  upon the  assessee  i t  was argued 

stands d ischarged .  None  of  the ev idences  i t  was argued t i l l  

date  i s  shown to  be  incorrect .  The  case  law re l ied  upon by  

the  Revenue in  the  facts  o f  the  present  case  i t  was  submitted 

does  not  have  any re levance .  
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53.  Address ing  the  argument  advanced  by  Ld .  CIT DR that  

surrender  is  based on the  fac t  that  a l l  documents of  the  

Survey  team’s  Report  e tc .  were  s igned  by  the  Director .   I t  

was submit ted  is  incorrect .  Ld.  AR inv i ted   at tent ion  to  the  

respect i ve  statement  to  again  h ighl ight  that  the  Di rector  

ini t ia l ly  was not  present  a t  the  t ime  of  survey  and had 

reached Mohal i  /  Chandigarh e tc  by  Chennai  f l ight  very  late  

a t  n ight .   Thus,  the  a l leged  weighing  exerc ise  was not  done  

in  his  presence  he  reached there  when everything  was more  

or  less conc luded.  At  that  s tage  re turning in s t ress ,  

exhausted and worr ied,  he  be l ieved whatever  he  was shown 

by the  Survey  Team. Ti l l  date  on  fac ts  the  Direc tor   is  not  

deny ing the  fact  that  surrender  was made by h im.  He has 

a lso  not  ra ised any quer ies or  denied  that  some o f f ice  

employee  appended h is  s ignatures,  to  documents  of  Survey  

Team made  ava i lab le  to  the  assessee .  However ,  the  

submission of  the  DR that  i t  was s igned  by  the  Direc tor  is  

contested.   I t  was submitted that  only surrender  le t ter  (Page  

83-97)  is  s igned by  h im.   However ,  on facts,  i t  was  submit ted 

that  re ly ing  on the  evidence  p laced on record ,  the  assessee  is  

ques t ion ing that  no  person reading  the  Survey  team’s  

documents  can  make  a surrender.  Assessee  has 

demonstrated  the  calculat ion  presented  to  be  rough shoddy 

est imates.   Incorrect  facts  and conclusions of  the  Survey  
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team based led to  the  surrender.  The  department  has not  

p laced any support ing  evidence  and i s  on ly  re ly ing  on  a 

mis taken surrende r  le t ter  o f  the  Director .   However  s ignature  

o f  D irector  was only  on  the  s ta tement  o f  surrender  and not  

any other  documents.  Not  repeat ing  h is  submission on the  

facts  on record name ly  s tatement  of  junior  accountant  and 

packing Superv isor ,  i t  was submit ted that  even i f  they  have  

s igned the  Survey  team’s  est imated  arbi t rary  Inventory  l ist ,  

th is  fact  cannot  be  taken to  be  an  authent icat ion o f  a  shoddy 

arbi trary  incorrect  est imat ion  conf ronted  to  the  Director .   

Page  110 to  117 e tc.  and other  pages  o f  the  Paper  Book were  

re fe rred  to  show that  these  documents of  the  Survey  Team 

though signed by  some employee  of  the  assessee  were  not  

s igned by  the  Director.   The  capabi l i ty  o f  the  junior  most  

accountant  was  addressed to  say that  he  was not  qual i f ied  to  

comment  on the  a f fa i rs  o f  the  assessee .   The  fact  remains on 

record  that  complete  books,  have  been shown to the  AO,  the  

survey  Reports  are  w i th h im but  st i l l  books of  account are  

not  re jected  by h im,  no  penal ty  for  any such shortcoming 

has been lev ied.  He b l indly  i gnor ing  the  voluminous record  o f  

the  shor tcomings in  the  documents  shown proceeds to  make  

the  addi t ion.   The  facts  which  lead  to  the  surrender  have  not  

been  rebutted  by  him without  rebutt ing  these ,  s t i l l  the  AO 

chooses  to  re ly  on  surrender  made  on mistaken facts  makes 
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the  addi t ion .  Thus the  argument  of  the  Ld.  CIT DR,  i t  was 

submit ted,  are  not  correct  on facts  and not  re levant for  

rebutt ing  the  ev idence  cons istent ly  led  be fore  the  tax 

author i t ies.    

53.1 Address ing the  t iming of  the  Retract ion quest ioned by  

the  depar tment and re l ied  upon by  the  ld .  CIT-DR,  i t  was 

submit ted that  the  re t ract ion was made wi thin a few months 

s ince  the  Survey  Team’s  fo lder  was made  avai lable  to  the  

assessee  only  on 28.05 .2011.   The  fact  that  surrender  was 

not  adhered  to  was evident f rom the  re turn f i led  on 

30.09.2011 was a  factual  re t ract ion.  In  the  re turn  f i led 

surrender  was not  o f fe red.   On the  rece ipt  o f  impounded 

documents,  i t  was submitted,  the  assessee  had not iced that  

facts  as  confronted/made  known which  led  to  the  surrender  

was i tse l f  based on mul t ip le  mistakes on  facts  and law.   The  

v io la t ions of  procedures ,  mistakes  committed  on facts  and 

law have  been supported  by  voluminous record  and is  not  a  

mere  unsupported  argument .  A l l  these  remain unrebutted.  

53.2  Addressing  the  arguments of  the  ld .  CIT-DR that  

hard  cash of  an  exorbi tant  amount  was found dur ing  the  

survey  i t  was submitted ,  is  an incorrect  fact  argued.  I t  was 

submit ted that  this  was  not  even the  case  o f  the  AO or the  

CIT(A ) .  Re ferr ing  to  the  record i t  was submitted that  a lmost  
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no cash was  found.  Re fe rr ing  to  page  402 o f  the  Paper  Book 

Vo lume I I ,  i t  was submit ted Rs .  33,400 was found. This  fact  

i s  ev ident  from the  department ’s  record i tse l f .   The  argument  

that  a  lo t  o f  cash was found and cannot be  te lescoped,  i t  was 

submit ted,  is  misplaced.   No  b ig  amount  of  cash was  found.  

The  be l ie f  formed by  the  Survey team that  payments  outside  

books have  been rece ived is  mere  conjec ture  and surmise  as  

i t  is  not  suppor ted  by  any evidence .   Maintain ing  that  no  

addi t ion  can  be  made wi thout pre jud ice  argument  to  th is  

main  argument,  i t  was  submitted ,  has  been advanced that  

the  a l leged  payments  rece ived f rom sundry  debtors  could  be  

te lescoped to  expla in  the  a l leged  inconsistencies  in  s tock 

which a lso  is  a  wi thout  pre judice  argument.   The  fact  that  

there  were  no  incons is tenc ies is  a lso  the  main argument  but  

w ithout  pre jud ice  argument . .   The  fact  that  the  a l legat ion o f  

incons is tenc ies  in  stock  has been shown to  be rough and 

shoddy unsupported est imat ions;  sa les  s tand accepted;  

books stand accepted;  pro f i t  s tands accepted ;  hence  even i f  

the  arguments of  rece ip t  o f  unrecorded payments  in  cash on 

mere  conjectures  and stock has been upheld by  the  F irst  

Appe l late  Author i ty  even then accept ing  the  prayer  for  

te lescoping as  per  law is  permiss ib le  and consequent ly  even 

then these conjectures lead to no case for maintaining either of 

the  add it ions  sustained.  Th is  argument  is  wi thout  pre jud ice  
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to  the  main argument that  surrender  was on incorrect  facts  

and law,  re tract ion is  permiss ib le  in  law.   Legal  precedent  

for  te lescoping  was a lso  hence  c i ted  as  a  wi thout  pre judice  

argument   to  the  main argument .  

53.3  Accordingly,  i t  was  h is  prayer  that  cons idering  the  

facts and the  lega l  precedent,  the  addi t ions  may be  d irected 

to  be  de le ted.  

54.  We  have  heard the  r iva l  submiss ions and perused the  

mater ia l  avai lable  on record.   On a  cons iderat ion o f  the  

c la ims and counter  c la ims o f  the  part ies  we f ind  on go ing  

through the  repeated  e laborate  submiss ions advanced on 

behal f  o f  the  assessee  be fore  the  Ld.  A .O. ,  Ld.  CIT(A )  and 

again be fore  us  juxtaposed wi th  the  f indings  of  the  AO and 

the  F irst  Appe l late  Author i ty  a long wi th the  vehement 

arguments  o f  the  Ld.  CIT DR on the  other  s ide  where in we  

have  seen that  the  detai led exp lanat ions wi th  support ing  

ev idences,  reconc i l iat ion  statements  assai l ing the  survey  

teams records  submit ted to  be  arb it rary  est imat ions  and 

conjec tures e tc.  on facts  conf ronted to  the  Tax Author i t ies  a t  

every  s tage  remain complete ly  unrebutted  on  record .   We  

further  note  that  ul t imate ly  in  the  arsenal  o f  the  Revenue we  

only  have  the  surrender  s ta tement of  the  D irec tor  and his  

employees  as  the  so le  argument  in  support/defense  of  the  
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order passed .  The  argument  o f  the  Revenue that  i t  was 

vo luntary and no coerc ion could  be  demonstrated   even  i f  

accepted,  we f ind  does  not  absolve  the  department f rom not  

address ing  the  support ing  evidences  and submissions that  

the  surrender  su f fe rs  f rom the mala ise  o f  be ing  based  on 

repeated  incorrect  and mistaken facts .   Even  i f  for  a  moment  

the  argument  that  the  surrender  so  made  was by the  Di rector   

just  re turning  f rom a  working t r ip  f rom Chennai  was on 

account of  confus ion  etc .  re ly ing on facts  and conclusions as  

confronted  by  the  Survey  Team is  kept  as ide ,  the  legal  

posi t i on in  the  face  of  the  re t ract ion based on explanat ions 

and evidences  cannot  be  ignored.   The  Revenue has  to  rebut  

i t  and p lace  support ing ev idences .   This ,we f ind  i s  repeatedly  

missing.  We have  a lso  not iced  on a reading of  the  impugned 

order i tse l f  that  the  Direc tor is  shown to be  a technocrat .   

Re ference  made to  arguments  extrac ted at  Page  7 of  the  

impugned order .   The Director  is  c laimed to  be  a  mechanica l  

Eng ineer  wi th  zero  accounts  background d id  not  have  benef i t  

of  f inanc ia l  adv ice  and again  at  Page  14  o f  the  impugned 

order,  the  p leading has been recorded  by  the  CIT(A )  that  the  

concerned Director  was  a  technocrat hav ing  l i t t le  knowledge  

o f  accounts .  On which account  i t  is  c la imed that  he  

repeated ly  sa id ;  “Time and again he stated in his statement that the 

accountant must be knowing the details regarding accounting  details. In reply to 
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Q.No.22 of the statement recorded the Managing Director stated that “it may be 

clerical error hence I offer Rs. 2.00 crore on account of his mistake'. He was under 

mistaken belief that there is clerical error on the part of accountant hence the clerical 

error is income of the appellant company”.   Perusal   o f  the  same page  

again br ings  out i t  has  been pleaded that  “He s imply be l ieved 

the  Survey Of f icers”  This  is  a  repeated  stand on  record.  

Be fore  us  a lso  i t  has  been argued that  he  was not  conversant  

w ith  the  day today running o f  bus iness .   These  arguments  

have  been advanced  be fore  the  tax  author i t ies  and comes out 

f rom a  read ing  o f  the  s ta tement  re corded by  the  Survey  team.   

The  surrender  was admit tedly  made  in  the  absence  of  legal  

and pro fess ional  adv ice  f rom his  accountants  e tc .  I t  is  

ev ident  f rom record that  faced  wi th what  he  was conv inced  to 

be  the  survey team’s  evidence ,  he  agreed to  make  a 

surrender  is  a  fact  s tar ing  f rom the  face  of  the  record i tse l f .  

When i t  was  conveyed to the  Director  that  there  was 

var iat ion in  stock found vis  a  v is  books and rece ipt  o f  

unrecorded amounts  from debtors  a l le gedly  rece ived  outside  

books which as  per  arguments  advanced be fore  us,  he  

unders tood th is  to  be  a  case  where  some cler ica l  e rrors  were  

there  on record.  H is  naivety  and ignorance is  ev ident  from 

the  fac t  that  he  d id not  even  ques t ion to  wonder  where  is  the  

money  for  the  a l leged  unrecorded recover ies  or  any such 

ev idence .  He admi ttedly  was f inanc ia l l y  ignorant  o f  the  
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af fa i rs  as  he  d id  not  even take  into  cons iderat ion the  fact  

that  no  cash was found.   Nor  d id he  quest ion the  fact  o f  

absence  of  ev idence  o f  the  c la im that  there  were  unrecorded 

payments  f rom Sundry  debtors .   I t  c lear ly  emerges that  i t  is  

a  case  of  to ta l  be l ie f  in  the  Survey  team’s  vers ion  and a 

mis taken be l ie f  that  there  were some grave  c le r ica l  errors.  

Admittedly ,  as  per  the  accepted posi t ion  amongst  the  part ies  

i tse l f ,  the  books  o f  account  were  not  upto  date ,  no  money 

was found,  thus on  what  basis  the  in formation was be ing  

conveyed  that  these  were  payments  rece ived outside  books.   

S imilar  is  the  pos it ion for  the  a l legat ion  that  excess  s tock  

was found.   We  have  seen that  this  was an arbi t rary  

est imat ion/ approximation .  Shor tcomings in  the  ca lculat ion 

in weighing classifying unscientific arbitrary estimates remain unrebutted. We 

f ind   in  the  face  of  the  overwhe lming ev idence  avai lab le  on 

record  the  surrender  made on mistaken facts  and 

apprec ia t ion  of  law has no  re levance .  S imilar ly  the  va luat ion 

o f  the  f in ished  stock considering  wi th the  evidence  on  record 

again  is  seen to  be  arb it rary  est imates  hence ,  lacks  

cred ib i l i ty  is  ev ident on the  face  o f  the  record  i tse l f .  The  

responses  o f  the  D irec tor  to  the  spec i f ic  ques t ions ra ised  

shows  that  he  was ent i re ly  operat ing  on be l iev ing  the  vers ion  

o f  the  Survey  team.   The  responsib le  person ,  h is  Accountant  

Mr .  Kamal  Mehta  (Q.No.  6 )  i t  is  seen  was apparent ly  never  
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ques t ioned .   On a  reading  of  the  surrender  i t  i s  seen that  

re latable  to  the  surrender  conc lus ions were  presented  and 

most  quest ions asked  were  not  re latable  to  the  surrender  

made .  The  absence  of  knowledge  o f  the  Di rector and the  

surrender  g i ves  s trength  to  the  argument  ra ised that  he  was 

not  qual i f ied in  the  day to  day  af fa i rs  o f  the  company .   Thus,  

i t  needs no  fur ther  suppor t .   Thus,  the  fact  that  i t  could  not  

be  recal led  that  d iese l  expenses were  be ing  pa id  by  cheques 

by  the  Mohal i  Uni t  is  poss ib le .   No  fact  or  ev idence  has been 

p laced be fore  us to  rebut  th is  cons is tent  c la im.   

Explanat ions  have  been repeated ly g iven that  at  the  re levant  

t ime ,  act iv i t ies  were  carr ied  out  in  Mohal i  Uni t  and these  

payments  booked by  the  Chandigarh Unit  were  consequent ly  

pa id  by  cheque by  Mohal i  Uni t .   Somet ime  af ter  November ,  

2011, i t  has  been c la imed these  have  been  pa id by the  

Chandigarh Unit .   Th is  c la im has been made r ight  f rom the  

assessment  stage  (pages  10  to  11  of  assessment  order ) .   I t  

remains unrebutted  on record.  Thus  the  fact  that  he  was 

unable  to  recal l  or  was not  aware  of  hence ,  the  responsib le  

Accountant  should  ideal ly  have  been quest ioned  remains 

ev ident.   Whatever  may be  the case  i .e .  lack o f  recal l  or  

knowledge ,  the  fact  remains  that  the  ev idences  o f  the ir  

payment  by cheque  was readi ly  ava i lable .  Th is  

argument/explanat ion  based on support ing  evidences  
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remains unrebutted.   Simi larly ,  a l legat ions o f  unrecorded 

sa lary  and wages  expenses  are  based on no evidence  except  

the  surrender .   Responses  to  Q.  17 at  page  92 that  he  agrees  

with  the  Survey team’s  a l legat ion  and says  “ i t  is  possib le”   

that  may not  have  been recorded  by  the  Accountant,  

however ,  “we have  duly  paid  ESI  &  P.F .”  regular ly  when read 

a longwith  Q.  21  with  abrupt  surrender  in  the  face  o f  the  bald 

base less  al legat ion  as  we  have  now seen the  surrender  

admi tted ly  is  made operat ing  on bl ind  be l ie f .   Ti l l  date  no 

rebutta l  to  the  c la im has been  p laced  on  record by the  

Revenue.  Where  books o f  accounts  were  not  complete ,  the  

fact  that  he  be l ieved the  assert ions of  the  Survey  Team to be  

correct  and made  the  surrender  in  hand supports  the  

argument  that  adhoc  amounts  were  suggested and accepted.  

I t  i s  a  matter  o f  record  that  the  assessee  has been c ry ing  

hoarse  r ight  f rom the  assessment  s tage  that  when the  

documents  of  the  survey  team were  seen i t  was not iced that  

the  surrender was incorrect l y  made.  Evidences  support ing  

the  c la im have  consis tent ly  been placed  be fore  the  tax 

author i t ies and have  a lso  been speci f ica l ly  re ferred to  for  our 

cons iderat ion.  These  remain  unrebutted by  the  tax 

author i t ies and a lso  by  the  Ld .  CIT DR.  We have  gone  

through the  judic ia l  precedent  c i ted  and discussed  at  length 

in  the  ear l ie r part  o f  this  order  and f ind  that  the  
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department ’s  arguments that  ret ract ion o f  a  surrender  made  

i s  not  permiss ib le  in  law i s  not  correct .  The Courts  have  

repeated ly  addressed  th is  lega l  pos it i on and we f ind that  the  

i ssues  for  cons iderat ion are  pure ly  factual  in  nature .   On a 

reading  o f  the  decis ions c i ted ,  we  are  o f  the  v iew that  the  

legal  precedent that  even a  sta tement  g iven under  sec t ion  

132(4)  in  certa in c ircumstances  sub ject  to  ev idence on 

record  is  amenable  for  re tract ion has the  approval  o f  a l l  

Courts .  The  jud ic ia l  precedent  that  the  sanct i ty  o f  the  

s tatement  u/s  132 (4 )  is  higher  and the  two statements  i .e .  

s tatement u/s 132 (4 )  and u/s 133A are  not  at  par is  not  in  

d ispute .  The  statements  o f  the  Di rector  and the  employees  in  

the  facts  o f  the  case  in  hand is  under  sect ion 133A.   The  

avai lable  legal  posi t i on that  re tract ion o f  s tatement  even 

under  sect ion  132 (4)  i s  permissib le  prov ided  the  support ing  

ev idences  are  made  avai lable  i s  not  in  d ispute .   The  

arguments  of  the  Revenue  that  statement  once  g iven does  not  

require  them to  support  the surrender  s tatement  with 

ev idence  when retracted  by  the  assessee  and quest ioned by  

the  Courts/Tr ibunals  a lso  does  not  require  them to  look at  

the  ev idence  made  ava i lable  is  an  incorrect  apprec ia t ion  o f  

posi t i on of  law.  Such an argument  cannot  be  accepted  as  i t  

f louts  the  set t led  lega l  posi t i on on  the  i ssue .   We  may agree  

w ith  caut ion  wi th the  argument  on behal f  o f  the  Revenue  
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that  the  c la im o f  coerc ion st r ict ly  may not  be  successful .  The  

Ld.  DR is  possib ly  correct  in  arguing  that  d irect  ev idence  to  

suppor t  the  a l legat ion  o f  coerc ion cannot  be  sa id to  be  

demonstrated  in  the  facts  o f  the present  case .   However,  we  

cannot  loose  s ight  o f  the  fact  that  mistakes  o f  facts  and law 

have  been consis tent ly  po inted out on record .  The  de ta i led 

explanat ions reconci l iat ion Statements  and evidences  

avai lable  on record  remaining  unrebutted  by  the  Revenue,  we  

have  seen  s tr ike  at  the  basis  o f  the  surrender and the  

records  o f  the  Survey  team ava i lable  on record .   I t  is  seen 

that  facts  confronted by  the  Survey  team were  admi tted ly  

incorrect .  We sha l l  address  these  facts subsequent ly  a lso 

whi le  addressing  the  arguments  of  the  Revenue .   On an 

apprec ia t ion  of  the  deta i led exhaust ive  arguments  

cons is tent ly  on record ,  we  hold that  the  bas is  o f  re t ract ion 

stands demonstrated.  The  shortcomings  in  the  support ing  

documents of  the  department  the  survey  report  e tc . ,  we  have  

seen are  casual ,  adhoc est imates  re ly ing  on  a comple te ly  

unsc ient i f ic  method.   These  have  been be l ieved  to  be  correct  

posi t i on on facts  and law by  the Di rector  is  ev ident.  We  have  

seen that  repeatedly  a t  two stages ,  these  c la ims have  not  

been  rebutted and even  today re l iance  is  p laced  on the  

s tatement  o f  the  D irector  e tc .  which  we  on examining the  

r iva l  c la ims have  seen to  be  based  on incorrect  apprec ia t ion 
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of  facts  and law.   We  f ind  that  the  general is t ic  argument  that  

there  is  a lways an e lement  o f  est imat ion in  the  present  facts  

o f  the  case  is  not  suf f ic ient  to  g ive  any credib i l i ty  to  the  

tota l ly  arbi trary  exerc ise  p laced on record on  the  plea  that  i t  

be  honored  because the  CMD has surrendered.  We  have  g iven 

our  utmost  cons iderat ion to  the  same and are  o f  the  f irm 

v iew that  re t ract ion on  fac ts  i s  just i f ied.  

55.  We  have  seen  that  the  ld .  CIT-DR has argued that  

surrender  was vo luntary  and no force/pressure  or  coerc ion 

could  be  demonstrated.   We have  hesi ta ted to  g ive  any f i rm 

f inding on  th is  argument and deem i t  necessary  to  only  point  

out  that  there  have  been  instances in  the  past  where in CBDT 

had fe l t  the need to address the mal-practices of  Survey teams 

in  obta in ing confess ions e tc .  whi le  Search/Survey  

proceedings  were  under  way.   These  surrenders were  la ter  on 

ret racted.   To  address  th is  malaise ,  F.No.  286/2/2003-IT  

( Inv)  dated 10.3.2003  was issued.   Aga in  cons ider ing  the  

surrender  e tc .  o f  undisc losed  income under  

coercion/pressure  dur ing survey  e tc.  the  CBDT  F.No.  F.No.  

286/98/2013-IT( Inv- I I )  dated 18.12.2014 again i ssued another  

C ircu lar  as  a  guide l ine  in  the  backdrop o f  the ir  re t ract ion 

caut ioning  the  Survey team that  these  

surrenders/admiss ions/confessions were  re tracted  as  these  
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were  not  backed by  credib le  ev idence .   I t  was not i ced  that  

these  act ions show the  department  as  a whole  and the  

o f f icers  in  poor l i ght .  Thus the  a l legat ions of  unfortunate  

resort  to  such unsustainable  persuas ive  act ions  is  ne ither  

new nor  un ique  in  the  facts  o f  the  present  case .  Refe rence  at  

th is  point  o f  t ime  may be  made to  the  Board ’s  C irculars  on 

the  i ssue :  

(i) F.No. 286/2/2003-IT(Inv ) 10.3.2003   

No confessional statement in the course of search, seizure and 
survey. 

March 10th 2003 
………………………. 
………………………. 

Instances have come to the notice of the Board where assessees have 
claimed that they have been forced to confess the undisclosed income 
during the course of the search &seizure and survey operations. Such 
confessions, if not based upon credible evidence, are later retracted by 
the concerned assessees while filing returns of income. In these 
circumstances, on confessions during the course of search &seizure and 
survey operations do not serve any useful purpose. It is, therefore, advised 
that there should be focus and concentration on collection of evidence of 
income which leads to information on what has not been disclosed or is not 
likely to be disclosed before the Income Tax Departments. Similarly, while 
recording statement during the course of search it seizures and survey 
operations no attempt should be made to obtain confession as to the 
undisclosed income. Any action on the contrary shall be viewed 
adversely. 
Further, in respect of pending assessment proceedings also, assessing officers 
should rely upon the evidences/materials gathered during the course of 
search/survey operations or thereafter while framing the relevant assessment 
orders 

        (emphasis supplied)  

(ii) F.No. F.No. 286/98/2013-IT(Inv-II ) 18.12.2014  

Admissions of Undisclosed Income under coercion/pressure during 
Search/Survey 
…………………….. 
…………………….. 

Subject: Admissions of Undisclosed Income under coercion/pressure during 
Search/Survey - reg. Ref: 1) CBDT letter F.No. 286/57/2002-IT(Inv.II) dt. 03-
07-2002 2) CBDT letter F.No. 286/2/2003-IT(Inv.ll) dt.10-03-2003 3) CBDT 
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letter F.No. 286/98/2013-IT(Inv.ll) dt. 09-01-2014 Sir/Madam, 
Instances/complaints of undue influence/coercion have come to notice 
of the CBDT that some assessees were coerced to admit undisclosed 
income during Searches/Surveys conducted by the Department. It is also 
seen that many such admissions are retracted in the subsequent 
proceedings since the same are not backed by credible evidence. Such 
actions defeat the very purpose of Search/Survey operations as they fail to 
bring the undisclosed income to tax in a sustainable manner leave alone levy 
of penalty or launching of prosecution. Further, such actions show the 
Department as a whole and officers concerned in poor light. 2. I am 
further directed to invite your attention to the Instructions/Guidelines issued 
by CBDT from time to time, as referred above, through which the Board has 
emphasized upon the need to focus on gathering evidences during 
Search/Survey and to strictly avoid obtaining admission of undisclosed 
income under coercion/undue influence. 3. In view of the above, while 
reiterating the aforesaid guidelines of the Board, I am directed to convey that 
any instance of undue influence/coercion in the recording of the statement 
during Search/Survey/Other proceeding under the I.T.Act,1961 and/or 
recording a disclosure of undisclosed income under undue pressure/ coercion 
shall be viewed by the Board adversely. 4. These guidelines may be brought 
to the notice of all concerned in your Region for strict compliance. 5. I have 
been further directed to request you to closely observe/oversee the actions of 
the officers functioning under you in this regard. 6. This issues with approval 
of the Chairperson, CBDT (K. Ravi Ramchandran) Director (Inv.)-II, CBDT -
……..” 

        (emphasis supplied)  

 

56.  A perusa l  o f  these  would show that  these  mal-pract ices  

carr ied  on in  the  f ie ld  have  been o ften  restored to  and were  

not i ced  by  the  Board  adverse ly  necessitat ing  the  Board  to  

address  how a  survey  team is  to  operate  repeatedly .  The  

Circu lar/Not i f ica t ion o f  the  Board are  b inding  on  the  of f ice rs  

i s  we l l  se t t led  by  the  Courts  and the  Tr ibunal .    

57.  Consider ing  the  facts  o f  the  present  case ,  we  f ind in  the  

absence  o f  any rebutta l  by  the  Revenue cons is tent ly  at  every  

s tage  where  apart  f rom plac ing  sole  re l iance  on the  

surrender  by  the  Director  i t  is  ev ident  that  the  survey  team 

tota l ly  f louted the  procedure  and did not  bui ld  the i r  case  on 
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any fact  or  ev idence  le t  a lone  credib le  fact  or  ev idence .   No 

meaningful  exerc ise  was done  pr ior  to  the  surrender.  The  

arbi trary methodology  app l ied does  not  have  any legal  

sanct i ty .  The  c la im that  sundry debtors  payment  have  been 

rece ived  outside  books  where  admi ttedly  no cash  was found  

again  becomes a  ho l low c la im based on  no fac ts .  The  

argument  advanced by  the  ld .  CIT-DR that  huge  cash was 

found is  not  as  per  record.   No  evidence  of  such a  c la im has 

been  re fe rred  to  by  the  two tax  author i t ies despi te  the  

mass ive  reconc i l ia t ion ev idence on record which remains 

unrebutted .  Admi t tedly as per paper  book page  402 (Vo l .  2 )  

phys ical  cash  of  only  Rs  33,480/- was  found and not  as  

argued by the  ld .  CIT-DR some huge exorbitant  amounts  

just i fy ing  any surrender .  The  assessee ’s  deta i led 

reconc i l ia t ion is  avai lable  on record  made  ava i lable  both 

be fore  the  A.O.  as  we l l  as  the  Ld.  CIT(A ) .   I t  has  been  seen 

again by  the  A.O.  in  the  remand proceedings  and despi te  th is  

no  de fec t  had been pointed  out  there in .   

58.  We  have  seen the  evidence  and not iced  that  the  

a l legat ion leading  to  the  surrender  for  sa lar ies  and wages  

pa id  outs ide  books o f  account is  a lso  not  based  on any 

ev idence .   No  s tatement  o f  any employee  is  avai lable  to  

suppor t  the  a l legat ion.   In fact  no  such quest ion a lso  appears  
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to  have  been  put by  the  Survey  Team to  any of  the  

employees.   No evidence  of  employees found working  who 

were  not  found ment ioned in  the  record has a lso  been made  

avai lable  or  re fer red to  by  the  Revenue e ither  on the  record 

or  be fore  us .  What was the  basis  o f  the  c la im o f  the  survey  

team is  not  ev ident.  On the  cont rary  we f ind  that  the  

argument  that  the  Director  sa id that  poss ib ly  books  were  not  

updated but  sta tutory  deduct ions s tood  deducted  with in  

t ime  and only  appropr ia te  pos t ing  in the  ledger  may not  have  

been  upto date .   Th is  fact  i s  not  rebutted by  the  Revenue  

cons is tent ly .  Hence scope for  manipulat ion subsequent ly  in  

incomplete  books  of  accounts at  the  t ime  of  survey ,  i t  is  seen 

i s  complete ly  ru led  out.   Despi te  th is  constant  c laim,  the  

Revenue  i s  only re ly ing  on  the  surrender  made ignor ing  the  

cons is tent  argument  based  on  facts  and ev idences  that  the  

surrender  was made on  incorrect  facts .   The  Appe l late  Forum 

cannot  par t ic ipate  in  th is  meaning less  exerc ise  o f  c los ing  

one ’s  eyes  as  an  os tr ich  and pretending that  the  evidence  

does  not  exist .  

59.     S imi lar ly ,  addressing  the  a l legat ion of  o i l  expenses  

a l legedly  not  recorded  in  the  books of  account  i t  is  seen that  

i t  is  c lamed when making  the  surrender  Mr .  Satwant  S ingh,  

D irector  accepted that  whatever  was put  to  h im.   Paper  book 
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page no.  94  Quest ion 21 re f lects  that  abrupt  s tatement is  

made  in  the  quest ion that  expenses  wor th  Rs.  24 ,30,000/- 

had not  been entered  in  incomple te  books o f  account.  No 

question where have the expenses been booked is there nor reference to any 

evidence etc. or question referring to it have been put.  This assertion in the question 

without  any ev idence  as  per  record,  i t  is  seen was be l ieved  to  

be  correct  by  the  Director .  Consis tent ly  i t  has  been argued 

on the  basis  o f  record avai lable  that  a l l  payments  have  been 

pa id  by  cheques f rom the  Mohal i  uni t .  The  invoices ,  cheques 

and bank de ta i ls  re fe rred  to  in  the  paper  book at  the  t ime  of  

hear ing be fore  the  A.O./the  CIT(A )  and be fore  us  remain 

unrebutted  by  the  Revenue.  No argument  le t  alone  a counter  

ev idence  has been  re l ied upon by  the  Revenue except  for  the  

surrender .  

60.  Address ing  the  argument  advanced  by  the  Revenue  that  

each  o f  the  documents  has  been  authent icated by  the  

Director  we f ind on cons ider ing  the  records  is  an incorrect  

argument .  The  Ld .  AR has  a lso d isputed  the  above  c la im of  

the  Revenue.  We  have  seen on  a  perusal  o f  the  record  that  

some employee (s )  o f  the  assessee  have  s igned these  and th is  

fact  is  not  d isputed  by  the Ld.  AR a lso however  the  

submissions o f  the  DR that  i t  was  s igned  by  the  Director  is  
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disputed by  the assessee  and we  f ind that  the  sa id  c la im of  

the  Revenue is  incorrect  on facts .   

61.   We  have  examined and found that  facts  leading  to  the  

addi t ion  qua the  unrecorded stock  is  a  co l lect ion of  

unsustainable  shoddy est imates  which led  to  the  surrender  

made  and have  found that  re t ract ion  on facts  is  just i f ied .   I t  

i s  a lso,  however ,  re levant  to  address  the  s tatement of  

Factory  Superv isor  Mr .  Nar inder  S ingh (  Paper  Book page  

106-107)  which has been  re l ied upon by  the  ld .  CIT-DR.  On 

cons ider ing  the  same in  the  l ight  o f  the  judic ia l  precedent  

c i ted  and not ic ing  deta i led ob ject ions of  the  assessee  on his  

competency and capabi l i ty  in  as  much as  that  he  was  not  the  

author ized person.  We f ind  that  we  have  to  agree  wi th the  

submissions on behal f  o f  the  assessee  and are  o f  the  v iew 

that  ne i ther  h is  responses  nor  s ignatures  lend authent ic i ty  

to  the  est imates re l ied upon by  the  Revenue .   The  fact  that  

an of f ice  employee  of  the  assessee  has s igned  the  inventory  

l is t  th is  fac t  read a longwi th the  quest ions put  to  h im,  we are  

o f  the  v iew only ver i f ies  the  fact  that  the  Inventory  l is t  was 

made  in  his  presence  wi th his  assis tance  however  ,  i t  in  no 

way can be  sa id lead  to  authent icat ing the  arbi t rary  

est imates as  correct  and t rue .  The  exerc ise  we f ind has been 

arbi trary  and at  best  is  a  rough and ready est imat ion method 
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which was resorted  to .   The  arguments  of  the  ld .  AR that  he  

was ne i ther  a  competent  person nor  the  authori zed person 

hence ,  h is  appending of  s ignatures  be  d iscarded,  we f ind 

have  not  been countered by  the  Revenue .   The  est imates  

be ing arbi trary as  not iced  ear l ier  a lso remain  unrebutted on 

record .   

62.   I t  wou ld  a lso be  necessary  for  us  to  re fer  to  the  

s tatement  o f  Mr.  Suni l  Kumar ,  the  Accountant  (  Paper  Book 

page  98-100)  re l ied upon by  the  ld .  DR.   On cons ider ing  the  

same for  the  purposes  of  the  a l legat ion  o f  unrecorded  stock,  

we  f ind that  i t  a l so  does  not  lend any authent ic i ty  or  

cred ib i l i ty  to  the  ca lculat ions.   Notwithstanding  the  

arguments  that  he  was ne i ther  the  author ized  person nor  the  

competent  person,  i t  is  a lso  evident  from the  responses  to  

the  quest ions  posed by  the  Survey  Team that  the  ev idence  is  

again  meaning less.   I t  is  seen that  in  response to  quest ion 

no .  3  he  s tates that  a l though inventory  is  prepared in  h is  

presence  however  he  is  unable  to  ver i f y  i t  f rom h is  computer  

as  these  were  not  avai lab le  wi th him.  Quest ion no.  2  put  to  

h im shows that  he  says  that  he  makes the  sale  bi l l ,  keeps 

excise  record and purchase  b i l l s  e tc .  Again in  response to  

Quest ion no .  6  he  agrees  s tock  inventory i s  correct ly  

prepared  in  h is  presence  however  he  cannot  ver i fy  i t  f rom h is  
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books as  the  books were  not  comple te .  Response  to  Ques t ion  

no .  7  shows that  on  be ing quest ioned on his knowledge  as  to  

upto  which date  books of  accounts  are  complete  he  has 

responded that  sa les  vouchers  are  pr inted upto 15/09/2010 

and again Sa les Vouchers are  pr inted upto  06 June  2010.   

What  i s  the  meaning o f  two di f ferent  dates .  The  s tatement is  

contradic tory .   He  further  goes  on to  say  that  books of  

account  are  not  complete .   Hence  the  answers  c lear ly  show 

that  in fact  the  Accountant cannot  veri fy  anyth ing as poss ib ly  

requis ite  record was not  ava i lable  to  h im as  he  was a  junior  

and new Accountant.  The  Ld .  DR’s  a l legat ion that  he  is  

drawing a meager  salary  o f  Rs.  5000/-  demonstrates  that  

some salary was recorded and over and above that also paid in cash it is 

seen i s  an  argument  advanced wi thout any ev idence  and is  

based  on conjectures  and surmises .  I t  is  not  even the  case  of  

the  tax author i t ies  as per record or  o f  the  Survey  team.   

However ,  on g iv ing our care ful  cons iderat ion to  th is  

argument ,  we  have  seen that  no  such quest ion was put  by  

the  survey  team to  Mr.  Suni l  Kumar aged 24 years.   No e f fort  

to  br ing  h is  educat iona l  leve l  has  been  made  by  the  survey  

team to  show that  commensurate  w ith  h is  qual i f ica t ion  the  

sa lary  was less .  No  quest ion has a lso  been ra ised  to  ask  why 

his  salary  was low as  now a l leged by  the  ld .  DR.   We  have  

seen no quest ion  was put to  h im by the  Survey team asking  
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whether  any payment  o f  sa lary  was a lso rece ived in  cash over  

and above  the  recorded salary  of  Rs.  5 ,000/- .  The  argument  

advanced wi thout  any evidence  or  bas is  at  th is  s tage  is  

complete ly  devoid  on meri t .  S imple  quest ion put  by  Survey  

team was “  what  remunerat ion is  be ing  pa id to  you” as  

Quest ion no .  4  and i t  was answered  d irect ly  as  “  I  am gett ing  

sa lary  of  Rs .  5000/-  per  month (Rs .  F ive  Thousands only” ) .  

The  argument  that  salary  was commensurate  w i th h is  

competency and sk i l l  be ing  junior  accountant  maintain ing  

record  stands es tabl ished  as  even the  survey  team did  not  

caste  any aspers ion  on  the  meagerness,  i f  any on  the  sa lary  

be ing low as now be ing  presented  by  the  Ld.  CIT-DR.  The  

survey  team sat is f ied  wi th h is  sa lary  of  24 years  o ld  Suni l  

Kumar  working  in  the  f i rm for  1½ years  appears to  have  been 

sat i s f ied  as  they  ne i ther  quest ioned  him further  on i t  nor   

h is  educat ion  or  the  so  cal led  meager  sa lary .  Thus on 

cons ider ing  h is s tatement  we  f ind  repeatedly  agree ing  that  

the  repor t  made by  the  survey  team was correct l y  made in  

h is presence  has no  re levance  as  the  fac t  that  he  could not  

ve r i fy  f rom the  record which was not  avai lable  to  him is  

repeated ly  on re cord.   Fur ther  he  was not  hav ing the  

competency to  comment  on the  methodology  and he  was not  

author ized to  do  so ,  remains unrebutted.   Thus ,  on various 

counts  h is  s ta tement is  a  case  of  mult ip le  missed 
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opportun it ies  o f  not  asking  re levant  ques t ions at  best .   We  

further  f ind  that  even  otherwise there  i s  no fact  or  ev idence  

to  support  the  a l legat ion  that  sa lary  over  and above  what  

was recorded was be ing  paid.   Thus,  this  argument  of  the  

Revenue is  devoid  of  mer i ts .  

63.  We  have  a lso  cons idered the  argument of  the  ld.  CIT-DR 

in suppor t  o f  the  order  that  the  re t ract ion was  not  immediate  

and was a fter  a  few year  is  ent i re ly  incorrect .  Survey  under  

sect ion 133A was  carr ied on  21.09 .2010.   The Survey team’s  

record  suppor t ing  the  surrender  were  made  ava i lable  as  per  

unrebutted  evidence  to  the  assessee  on record  on 

28.05.2011.  The re turn  o f  income  was  f i led on 30.09.2011.   

In  the  re turn of  income,  the  surrendered  amount  was not  

o f fered.  The  re t ract ion  was not  a f ter  a  few years .   We  are  o f  

the  v iew that  i t  i s  not  correct  to  ho ld  that  re tract ion need  

necessar i ly  be  made  only by  way o f  wr i t ing  a  spec i f ic  le t ter .  

The  f i l ing  of  re turn wi th in a few months af ter  carrying  out  a  

proper  study of  documents,  cons ider ing  reconc i l ia t ion with 

i ts  Sundry  debtors,  the  bas is  o f  the  al legat ions of  

unrecorded stock ,  sa lary  wages  and expenses  e tc .  i s  a  t ime  

consuming exerc ise  suppor ted by  unrebutted  ev idences.   

Thus ,  i t  was a c lear  and categor ical  re tract ion from the  

surrender  made  and within reasonable  t ime.  The  
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reconc i l ia t ion of  the  s tock and the  sundry  debtor  was  a 

mammoth exerc ise  carr ied  out  and overwhelming ly  de ta i led 

suppor t ing  evidence  were  re l ied upon be fore  the  A.O.  at  the  

f i rst  instance  is  an  undisputed fact  on record.  The  fact  that  

the  ev idence  submit ted  remains  unrebutted  on record leaving  

the  depar tments case  she l te r ing behind the  f l imsy s traw of  

the  surrender  by  the  Di rector  has  a l ready been addressed  by  

us .   On consider ing  the  ent i re ty o f  facts  ava i lable  on record 

and the  submiss ions of  the  part ies ,  we  f ind that  we  are  le f t  

w ith  no opt ion  but  to  de le te  the  ent i re  addit ion on account  of  

each  of  the  heads which have  been e laborated at  length in  

the  ear l ier  part  o f  th is  order .  We have  a lso  gone through the  

s tatement  o f  the  Director  on  which  heavy  re l iance  has been 

p laced by  the  Revenue and f ind ourse lves  in  agreement  wi th 

the  submiss ions o f  the  ld .  AR that  the  surrender  was made  

on the  bas is  o f  mistaken be l ie f  o f  fac t  and law is  borne  f rom 

the  record .   

64.   Hav ing  so  he ld ,  i t  would  not  be  out  o f  context  to  a lso 

re fe r  to  some  remaining  arguments  of  the  part ies .   One  o f  

which be ing the  val iant  argument  o f  the  Ld.  CIT DR that  the  

survey  team actua l ly  we ighed the  ent i re  stock which as  per  

the  assessee ’s  repeated submiss ions recorded  in  the  orders  

s tatement would have  taken over  71 hours  has to  be  taken 
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with  a  huge pinch o f  sa l t  and cannot  be  accepted by  us  as  an 

ev idence  that  actual  we ighment   was done.  The  avai lab i l i ty  o f  

the  requ is i te  paraphernal ia  stated to  be  not  avai lable  a t  the  

assessee 's  end to  carry  out  the  exercise  has  been ser ious ly  

ques t ioned  by  the  assessee  at  the  assessment s tage  which 

remains unrebutted on  record .  I t  has  a lso  been argued be fore  

the  CIT(A ) .   Re ference  may be  made  to  page  33 of  the  

impugned order .  No  e f fort  has  been made by  the  Revenue  to 

show where  the  equipment for  we igh ing was arranged for .   I t  

need  a lso  be  noted  that  books o f  accounts  o f  the  assessee  

have  not  been re jected  no  penal ty  for  non maintenance  o f  

accounts  in  the  manner  they  ought  to  have  been maintained 

we  f ind has been  vested  upon the  assessee .  The assessee  has  

cons is tent ly  c la imed that  the  assessee  is  dea l ing  in  exc isable  

commodit ies  and a l l  records  have  been  duly mainta ined.   

These  have  not  been  faulted wi th.  

65.   In  the  facts o f  the  present case  the  assessee  has  

repeated ly  a l leged  pressure/coerc ion at  mult ip le  t imes be fore  

the  Tax author i t ies  and re ly ing  on those  wr it ten submissions 

extracted in  the  order  has  a lso made  such a  plea  be fore  us.   

Ld.  CIT-DR on the  other  hand has ob jected  to  the  ra is ing  of  

the  said p lea  on the  g rounds that  the  s ta tement o f  surrender  

i tse l f  records  that  i t  was vo luntar i ly  g iven  wi thout  any force  
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and even otherwise  apart  f rom mere  p lead ing ,  no fact  or  

ev idence  has been shown by the  assessee  e i ther  be fore  the  

tax  author it ies  or  be fore  the  ITAT to  substant ia te  i ts  c la im.   

On a  cons iderat ion of  the  overa l l  f ac ts  which we  have  

e laborated  at  length  and the  pos i t ion  o f  law which also  has  

been  addressed in  the  ear l ier  part  o f  this  order ,  we  are  o f  the  

v iew that  though in  the  s t r i ct  te rm of  i ts  use ,  the  onus  

p laced upon the  assessee  to  ge t  an order  in  i ts  favour 

ho ld ing  that  surrender  was made  under  coercion  may be  a  

l i t t le  d i f f icu lt .   The  facts  in  favour of  the  assessee  avai lable  

on record namely;  the  shoddy est imates  and the  arbi t rary  

exercise  o f  quant i fy ing  and valuat ion which  s tand 

unrebutted  on  record  de f in ite ly  makes  out  a  case  that  some 

leve l  o f  un fa ir  persuasive  tact i cs  were  employed by the  

Survey  team which led  to  the  surrender .   Simi lar ly  the  c la im 

that  unrecorded payments  have  been  rece ived f rom sundry  

debtors ,  i t  is  seen  is  based on  no fact  or  ev idence  as  ne ither  

cash  nor  any document  support ing  such an al legat ion or   

conc lusion  has been  re ferred to  be  c i ted  by  the  Survey  team 

or  the  tax  author i t ies .  The  fact  i s  that  admit ted ly  only  Rs.  

33,000/-  odd cash  was found.  Ti l l  date ,  no  support ing  

ev idence  has been  re fer red  to  or  p laced  on record except  the  

s tatement of  the  D irec tor.   Further ,  the  al legat ion of  

unrecorded sa laries  and wages,  we  have  seen is  not  
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suppor ted by  any document  showing that  the  number of  

employees found working  were  more  than the  actua l  number 

as  per  record  nor  has  any statement  o f  any employee  been 

recorded from where  i t  can be  seen that  par t  sa lary  was 

recorded and par t  was unrecorded.   No  such ques t ion  was 

put  to  any o f  the  employees  and no e vidence  has been 

re fe rred  to .  Simi larly  for  the  expenses  of  cut t ing  o i l  e tc .  the  

D irector  does  not  quest ion the  bas is  o f  the  assert ion made  in  

Q No.  21.  I t  appears  that  he  does  not  know as  he  may not  

have  been respons ib le  as  argued by  ld .  AR for  the  day  today 

funct ioning of  the  bus iness,  the  fact  that  ul t imate ly  i t  was 

shown that  th is  s tood paid by  the  other  uni t  by  cheque ,  al l  

th is  remain unrebutted  on record.   The  re t ract ion is  

suppor ted by  evidence  confronted  to  the  AO,  the  CIT(A )  and 

re l ied  upon be fore  the  ITAT remains unrebutted t i l l  date ,  i t  

c lear ly  br ings  out  a  case  that  the  surrender  was made based 

on facts  as  confronted which resul ted in  the  act ion  o f  

surrender.  So these facts lead to forming of belief for making the 

surrender no doubt voluntarily, but admittedly was based on confusion and mis-

apprec ia t ion  of  facts .  We have  taken into  cons iderat ion the  

de f ini t ion  o f  coercion as  ava i lab le  under  Sect ion 15  and 

“undue in f luence”  as avai lable  in  Sect ion 16 of  the  Indian 

Contract  Act .  We  have  a lso  taken into  cons iderat ion  the  legal  

posi t i on which  places  the  burden on the  one  who pleads that  
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he  has  been coerced   the  onus to  demonstrate  i t  is  on  that  

person.   The  assessee  poss ib ly  uses  the  terms  coerc ion 

loose ly  a longwith  pressure  and not  coercion perse .  

65.1  Hav ing  so  considered the  de f in i t i on where in facts  on 

record  demonstrat ing the  mistaken be l ie f  o f  facts and law 

are  patent  on the  face  o f  the  record,  we  deem i t  appropr iate  

to  re fer  to  certa in submiss ions advanced on behal f  o f  the  

assessee  ev ident  on record.   The  assessee  as  pe r  the  le t ter  

dated 10 .12.2013 ext racted in  the  assessment  order  page  2 

has submit ted as  under  :  

"Survey was conducted on business premises of the assessee on 21.09.2010. The 
assessee had surrendered a sum of Rs. 5.00 Crores under undue mental pressure 
at that time. The presence of so many officials of the Department causes extreme 
mental pressure and any normal person will be under confused state of mind. The 
assessee always gets confused starts giving wrong answers even if the 
records and entries therein are correct. Any normal person will like to get rid of 
the pressure cooker situation and normally offers to surrender even for their correct 
entries and records. It was one of such situations under which the assessee 
surrendered a sum of Rs. 5.0 crores. He latter found that the surrender was under 
confused state of affair it was later on retracted. The way the surrender has been 
obtained from the assessee it-self speaks of the pressure which must have 
been there on the director of the company which forced him to surrender 
this amount. Retraction from Surrender under each head is discussed here below. 

         (emphasis supplied)  

65.2   A  perusal  o f  the  submissions extracted  at  page  9 of  

the  assessment  order  aga in just i fy ing  the  re t ract ion o f  the  

surrender  has  made  the  fo l lowing submissions extracted in  

the  assessment  order i tse l f .  

“The working has been done purely for the sake of pressurizing   the 
assessee to surrender.” 

                                                                                   (emphasis supplied)  
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65.3   As  per  record,  the  fo l lowing submiss ions extracted 

again in  the  assessment order  necessi ta t ing  the  detai led re -

conc i l ia t ion and c ross  checking  o f  facts  is  ev ident  f rom page  

8  of  the  assessment  order :  

“The assessee is in process of compiling the reconciliation statement with its Debtors. This 
exercise was never conducted in past. Thus extracting the details of account statement of 
past years, finding the details of rejections, partial rejections, quality rejections or other 
amounts debited by the debtors on these or other accounts like rate difference, discounts, 
transportation or other charges claimed by the assessee but rejected by the debtors and 
not communicated to the assessee company is consuming lot of time. The debtors are not 
coming forward to reconcile the account statement of past years also. We have requested 
them to reconcile at least the account of last two years and the remaining years will be 
reconciled in phased manner. So this process is time consuming and we request that we 
should be granted at least two months time to reconcile the account statement of debtors. 
Detailed Note on retraction of surrender under other heads and other details asked for 
shall be submitted in the next hearing." 

65.4   A  perusal  o f  page  12 of  the  assessment  order  again 

addresses the  just i f icat ion  for  re t ract ion  a fte r  po int ing  out  

the  various de fects e tc .  addressing the  menta l  f ramework  as  

under :  

“The assessee made surrender under utter confusion and later on verified all 
the facts including confirmation of debtors and found glaring defects in ; method of 
stock taking, physical verification of stocks lying loose, valuation of stock and also 
about other inaccurate and false information; which confused the 
assessee and under pressure of circumstances he surrendered income to the 
tune of Rs5.00 crores which was later on retracted. 
…………………………. 
…………………………. 
         (emphasis supplied)  
The whole exercise of survey seems to have been for the purpose of 
obtaining surrender of income. No list of employees whose salary or wages 
was prepared and no detailed, list of bills which were not recorded was prepared 
to confront the assessee. The Survey Officer has himself approximated the 
expense. All the records were open for inspection then where was the need 
for approximation. No verified list of employees was made. The photocopy of list of 
employees is neither verified by any officer of the Department nor has been signed 
or verified by any employee of the assessee or assessee's director. There is no 
detail as to how these amounts have been arrived at. The assessee has 
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stated that PF etc has regularly been deposited. The detail was available in 
Mohali Office and all the entries for wages paid are entered by Mohali Office 
where Books were stated to be incomplete by an employee of accounts 
Department of the Assessee company. Now expense out of undisclosed income 
and expenses not recorded because the books were not complete are two different 
situations. If the assessee had any intention to meet expenses out of undeclared 
income then no PF or ESI would have been paid on the same. Photo copy of 
Trading Account supplied by the Department contains detail of Wages. In past also 
the assessee always debit Wages of Production staff to Operating Expenses and 
Salaries to staff and senior staff is debited/charged under the head 
Administrative Overheads. Total Wages and Salaries expense during the year 
ending 31.03.2011 is Rs34,14,222/-and Rs31,77,172 respectively. In addition to 
this there is bonus, ESI and provident fund payments by the assessee company. 
Further daily wage labour charges are Rs. 1,86,254/- 
The question asked by the Survey Officer regarding unrecorded Wages and 
Salaries  expenses  was  wrong and without any  basis  and  is  on 
approximation basis and hence surrender under this head has been) 
retracted. 
The assessee, later on, verified all the facts including confirmation of debtors and 

found glaring defects in ; method of stock taking, physical verification of stocks 
lying loose, valuation of stock and other inaccurate and false information on the 
basis of which the surrender was obtained by the Department; which confused 
the assessee and under pressure of circumstances he surrendered income 
to the tune of Rs5.00 crores which was later on retracted. We have enclosed detail 
of:- 
a) Diesel Purchased, Cutting Oil Purchased. 
b) Copy of Account of Highway enterprises which had supplied cutting Oil. 
c) Copy of Account of Chatha Filling Station who have supplied diesel. 
d) Copy of Machinery account and all other Fixed Assets Purchased/installed 

with supporting Bills/Invoices. 
e) Comparative Chart of Valuation of "Stock of Finished Goods on inspection and 

packed Finished Goods on the basis of actual cost of production(Sales Value 
as per Bills - GP Rate) vis'-a-vis value adopted by the Department." 

                 (emphasis supplied)  
 

66.  Accord ingly,  we are  not  so conv inced wi th the  c la ims 

advanced on behal f  o f  the  Revenue that  there  was no 

pressure  whatsoever  on the  assessee  whi le  making the  

surrender ,  however ,  f or  the  purposes  of  the  present  

proceedings,  we have  he ld  that  the  surrender  admi tted ly  on  

facts  was made on mistaken be l ie f  o f  facts  and law and in  

the  face  o f  the  vo luminous p le thora  o f  ev idences  countering  

each  o f  the  factors  cons idered  re levant  by the  Revenue for  
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addi t ion ,  we have  found that  re l iance  is  on ly  p laced upon 

statement of  the Director  and the  employees.    

67.  Accord ingly,  cons ider ing  the  pos i t ion  o f  law,  facts  and 

submissions on record,  the  add i t ions  are  d irected to  be  

de le ted.  

68.  The  appeal  o f  the  assessee  i s  consequent ly  a l lowed.  

 Order pronounced on 09  March ,2022. 
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